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Names and Addresses of Attorneys. 
JOHN W. ROBERTS, Esquire, #1304 Alaska 
Building, Seattle, Washington, and 
NELSON R. ANDERSON, Esquire, #1304 Alaska 
Building, Seattle, Washington, 
Attorneys for Plaintiffs and Defendants in 


Error. 
J. B. BRIDGES, Esquire, Aberdeen, Washington, 
and 
THEODORE B. BRUENER, Esquire, Aberdeen, 
Washington, 
Attorneys for Defendant and Plaintiff in 
Error. [1*]} 


In the United States District Court for the Western 
District of Washington, Southern Division. 
No. 


POLSON LOGGING COMPANY, a Corporation, 
Plaintiff in Error, 


vs, 


GUSTAVE H. NEUMEYER, and ABRHAM J. 
DIMOND, Copartners, Doing Business Under 
the Name and Style of NEUMEYER & DIL 
MOND, 
Defendants in Error. 
Praecipe for Transcript. 
To the Clerk of the Above-entitled Court: 
You will please prepare and certify to constitute 


*Page-number appearing at foot of page of original certified Record. 
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the transcript of record in the above cause, type- 
written copies of the following papers, omitting all 
captions, verifications, acceptances of service and 
other endorsements, excepting file marks. I hereby 
waive the provisions of the Act of February, 1911, in 
reprinting of transcripts on appeal: 


Complaint; 

Answer; 

Reply; 

Judgment; 

Motion for Judgment Notwithstanding Ver- | 
dict; 

Order Denying Above Motion; 

Motion for New Trial; 

Order Denying Above Motion; 

Order Extending Time for Filing Bill of Ex- 
ception; 

Bill of Exceptions and Order Settling; 

Petition for Writ of Error and Allowance; 

Assignments of Error; 

Bond on Writ of Error and Approval; 

And that no exhibits be copied but that the 
original exhibits be sent to the Circuit 
Court of Appeals with the transcript, for 
the examination of that Court. 

BRIDGES & BRUENER, 
Attorneys for Plaintiff in Error. 


(Filed Feb. 2, 1915.) [2] 
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United States District Court, Western District of 
Washington, Southern Division. 
No. 1507. 


GUSTAVE H. NEUMEYER, and ABRHAM J. 
DIMOND, Copartners, Doing Business Under 
the Name and Style of NEUMEYER & DI- 


MOND, 
Plaintiffs, 
VS. 
POLSON LOGGING COMPANY, a Corporation, 
Defendant. 
Complaint. 


Plaintiffs, for cause of action against defendant, 
allege: 

I. 

That Gustave H. Neumeyer and Abrham J. 
Dimond, at all times hereinafter mentioned, were, 
and are now copartners doing business under the 
name and style of Neumeyer & Dimond; that their 
principal place of business is in New York City, 
State of New York; that under the laws of New York 
they are competent and qualified to maintain this 
action. 

108 

That Polson Logging Company, at all times here- 
inafter mentioned, was and is now a corporation 
organized and existing under and by virtue of the 
laws of the State of Washington with its principal 
place of business at Hoquiam, Washington. 
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IIT. 

That plaintiffs, at all times hereinafter mentioned 
were and now are citizens and residents of the State 
of New York; that defendant, at all times herein- 
after mentioned, was and is now a citizen and resi- 
dent of the State of Washington; that the amount 
involved in this controversy exceeds the sum of 
Three Thousand and no/100 ($3,000.00) Dollars, ex- 
elusive of interest and costs. [3] 

TN. 

That on or about the 11th day of September, 1912, 
defendant gave plaintiffs, and plaintiffs accepted 
from defendant, a certain order for goods, wares, and 
merchandise (a copy of which is hereto attached and 
marked ‘‘Exhibit A’’), of the agreed and reasonable 
value of Three Thousand Eight Hundred Ninety-five 
and 39/100 ($3,895.39) Dollars, and plaintiffs there- 
upon delivered to defendant said goods, wares and 
merchandise in accordance with said order at 
Hoquiam, Washington. 

V. 

That defendant, although requested, refused and 
refuses to pay plaintiffs for the agreed and reason- 
able value of said merchandise, namely $3,895.39, or 
any part thereof; that the same is due, owing and 
unpaid to plaintiff together with interest thereon at 
the rate of six per cent per annum from March 6th, 
1913, being thirty days after date of shipment, until 
paid. 

WHEREFORE, plaintiffs demand judgment 
against defendant in the sum of $3,895.39, together 
with interest thereon at the rate of six per cent per 
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annum from March 6th, 1913, until paid and for their 
taxable costs and disbursements as provided by law. 
JOHN W. ROBERTS, 
NELSON R. ANDERSON, 
Attorneys for Plaintiffs. 
(Verification.) [4] 
No. 2012. Sept. 11th, 1912. 


NEUMEYER & DIMOND, NEW YORK. 

Enter our order for the following: 

When Ship—Soon as possible. 

Ship to—Polson Logging Company, Hoquiam, Wash- 
ington. 

Send bill to—Same. 

3 bars 114”x2l,” Swivel Steel 

2 bars each 2” Rd. 1-3/8” Rd. Clevis Steel 


10 244,” Round Swivel Eye Steel 

ieee 114x414” Chaker Hook 

2 bars each 114” Rd.-244” Rd. Block Hook Steel 

va 244” Round Line es “ 

2 5/16”x14” Block Side Steel 

a: 2-3/4” [_] Sledge Steel 

ies: 2” Rd-214” Rd-1-13/16” Rd Piston Rod 
Steel 

ie 14” Round Valve Rod 

Hig ee 7/16”’x31,,” Locomotive Spring Steel 

Zo 1”x2” Dog Hook Steel 

i 5/8” Oct. 2 bars 3/4” Oct. Cold Chisel 

eee ey 1-3/5” [| 1,” [eyirack 
& Bull Chisel 

te weit’ 3” [_] Splitting wedge steel 


12“ “ J”x3” Falling & Bucking wedge 
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12“ ** 64/8 Rd.-1” Rd-1-1/8” Rd-1-1/4” Rd 
Cold Shut 

au 3/4” Round 

2 1” ** Roller Bearing Steel 


250 ft. 114’x6” Draw Head Steel 

bars 20 ft. long cut in two at 1214¢ |b. 

8 ft. each 3” (_] 4” (J Die Steel (Ann.) 17¢ lb. 
FH. O. B., Hoquiam, Wash. 

Polson Lg. Co. Order #653 as per copy left with 
us of this order. [5] 

Terms 2% 10 days, 30 days net. 

Signed POLSON LOGGING CO. 
J.C. SHAW. 

(On one side of sheet): This order is taken subject 
to delay in delivery caused by strikes, differences 
with workmen, serious fires, accidents to machinery, 
or other causes unavoidable or beyond our control. 

(4158) 

[Endorsed]: ‘‘Filed in the U. S. District Court, 
Western Dist. of Washington, Southern Division. 
Jan, 20, 1914. Frank L. Crosby, Clerk. By F. M. 
Harshberger, Deputy.”’ [6] 


Answer. 
Comes now the defendant and answers the plain- 
tiffs’ complaint as follows: 
Te 
Answering the allegations contained in paragraph 
I of the complaint, the said defendant has not know!]- 
edge or information sufficient to form a belief as to 
the truth thereof and therefore denies the same and 
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each and every one thereof. 
EF 

Answering paragraph 2 of the complaint, defend- 
ant admits the same. 

OI. 

Answering paragraph 3 of the complaint, defend- 
ant admits the last five lines of said paragraph, and 
in answer to the first two lines of said paragraph, 
defendant says that it has not knowledge or in- 
formation sufficient to form a belief as to the allega- 
tion contained in said two lines and therefore denies 
the same. 

IV. 

Answering paragraph 4 of the complaint, defend- 
ant denies the same and each and every allegation, 
matter, statement and thing therein contained. 

av 

Answering paragraph 5 of the complaint, defend- 
ant denies the same and each and every part thereof, 
and more particularly denies that there is due and 
owing from the said defendant to the said plaintiffs, 
the sum of $3,895.39 or any sum whatsoever. 

As a further and first affirmative defense, defend- 
ant alleges: [7] 

IL, 

That it is a corporation organized under the laws 
of the State of Washington, having its principal 
place of business in the city of Hoquiam, and en- 
gaged in the logging business, with a large number 
of camps located a considerable distance from the 
city of Hoquiam, where its office is. That a day or 
two prior to the 11th day of September, 1912, a sales- 
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man, representing himself to be the agent of the 
plaintiffs in this cause, came to the office of the de- 
fendant company and then and there solicited one 
J. C. Shaw, the bookkeeper of the defendant, for an 
order for steel for defendant’s camp; that no order 
was given to the said salesman, and the salesman 
then requested of the said Shaw, permission to go to 
the camps of the said defendant company, and for a 
pass over the railroad lines of the defendant com- 
pany, for the purpose of transporting him to camp; 
that it is one of the rules and regulations of the said 
defendant company and one of its customs, well 
known at that time to the said salesman, that no 
person was permitted to ride on the trains of the 
said defendant company for any purpose whatso- 
ever, without a pass first had and obtained from the 
said office, entitling such person to ride on said de- 
fendant’s trains. That such pass was refused, and 
that after such refusal, the said salesman, in a 
manner unknown to the said defendant, and without 
any permission on its part, went to the main camp of 
the said defendant company and then and there 
falsely represented to the superintendent of said 
camps and to the head machinist in said camp, that 
he, the said salesman, had been sent to said camp 
by the office at Hoquiam, Washington, for the pur- 
pose of getting the sizes of steel that they used in 
their railroad work, and for the purpose of finding 
out what steel, if any, was required; that the said 
head machinist and the said superintendent, relying 
upon such [8] false representations, showed the 
said salesman around the camp and more particu- 
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larly went through the machine-shop with him and 
explained to him the sizes of steel used in the camp, 
and in general gave the said salesman such informa- 
tion with reference to steel and the uses thereof and 
the requirements of the camp, that the said agent 
requested and asked for. That the said salesman 
thereafter and, to wit, on the 11th day of September, 
1912, again presented himself at the office of the said 
defendant and more particularly to the said J. C. 
Shaw, the bookkeeper, and then and there repre- 
sented to the said Shaw, that he had been up to the 
camp of the defendant company, and then and there 
falsely represented to the said Shaw that the super- 
intendent and machinist of said camp had given him 
certain sizes of steel which the said camp was in 
need of, and falsely represented that the steel sold 
by his firm was manufactured by the said plaintiffs. 
and then and there requested an order for steel. 
That thereupon, the said Shaw, the bookkeeper of 
the said defendant, acting without any authority or 
knowledge on the part of the said defendant com- 
pany or its officers, relying upon the false and 
fraudulent representations so made by the said sales- 
man, and believing the statements so made by the 
said salesman to be true (whereas in truth and in 
fact, said statements and representations were 
false), gave the said salesman an order for an amount 
of steel materially less than the amount shown on 
the alleged order sued on, the same to be delivered 
at Hoquiam, Washington, f. o. b., and then and there, 
under the circumstances mentioned, signed the name 
of the defendant company by himself, to an order 


a 
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for such small amount of steel; that such order, or 
any order that was obtained on said day from the 
said Shaw, signing on behalf of the said defendant 
company, was obtained by the said salesman [9] 
through the false and fraudulent representations 
made and through the false and fraudulent conduct 
of the said salesman as hereinafter explained. 

WHEREFORE having fully answered, the said 
defendant prays that this action may be dismissed 
and that it may recover its costs and disbursements 
herein, 

BRIDGES & BRUENER, 
Attorneys for Defendant. 
(Verification. ) 
(Filed Feb. 27, 1914.) [10] 


Reply. 
Come now the plaintiffs herein and for reply to 
answer of the defendants say: 
cal 
Plaintiffs deny each and every allegation con- 
tained in the affirmative defense pleaded by defend- 
ants. Wherefore plaintiffs pray for judgment as in 
their complaint on file herein. 
JOHN W. ROBERTS. 
NELSON R. ANDERSON. 
(Verification.) 
(Filed Mar. 16, 1914.) [11] 
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Verdict. 

We, the jury empaneled in the above-entitled 
cause, find for the plaintiffs and assess their dam- 
ages at the sum of Thirty-eight Hundred Ninety-five 
39/100 Dollars ($3,895.39/100) at six per cent in- 
terest from March six, 1913. 

GEO. A. MORRISON, 
Foreman. 
Filed Sept. 26, 1914. [12] 


Judgment. 

This matter coming on regularly for trial before 
the Honorable Edward EH. Cushman, one of the 
Judges of the above-entitled court, on the 24th, 25th 
and 26th days of September, 1914, plaintiffs being 
present by their attorneys, John W. Roberts and 
Nelson R. Anderson, and defendant being present 
by its attorneys, Bridges & Bruener; a jury having 
been regularly empaneled and evidence having been 
propounded by both parties hereto, and a verdict 
having been rendered by the jury upon said evidence 
and under the instructions of the Court in the 
amount of Three Thousand Eight Hundred and 
Ninety-five and 39/100 ($3,895.39) Dollars, together 
with interest thereon at the rate of six per cent per 
annum from March 6th, 1913, until paid, and the 
Court being duly advised in the premises, it is 

ORDERED, ADJUDGED AND DECREED, 
that Gustave H. Neumeyer, Abraham J. Dimond, 
and William E. Neumeyer, copartners, doing busi- 
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ness under the name and style of Neumeyer & Di- 
mond, plaintiffs, do, have and recover of the Polson 
Logging Company, a corporation, defendant, the 
sum of Four Thousand Two Hundred and Sixty- 
seven and 38/100 ($4,267.38) Dollars, together with 
interest thereon at the rate of six per cent per an- 
num from date hereof, until paid and the sum of 
One Hundred Forty-four and 80/100 ($144.80) Dol- 
lars, costs herein to be taxed by the clerk of the 
above-entitled court, together with the taxable costs 
and disbursements as provided by law. 

Done in open court this 9th day of October, 1914. 

EDWARD HE. CUSHMAN, 
Judge. 
(Filed Oct. 9, 1914.) [13] 


Motion for Judgment Notwithstanding the Verdict. 
Comes now the defendant and moves the Court 
for judgment in its favor, notwithstanding the ver- 
dict of the jury rendered in the above-entitled cause. 
BRIDGES & BRUENER, 
Attorneys for Defendant. 
(Filed Sept. 30,1914.) [14] 


Order Striking Defendant’s Motion (for Judgment 
Notwithstanding the Verdict). 

This matter coming on regularly for hearing be- 
fore the above-entitled court and the Honorable Ed- 
ward EH. Cushman, one of the Judges thereof, on the 
30th day of November, 1914, plaintiffs appearing 
by their attorneys Nelson R. Anderson, and John 
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W. Roberts and defendant appearing by its attor- 
neys, Bridges & Bruener, and the Court being duly 
advised in the premises, it is hereby 

ORDERED that said motion for judgment non 
obstante veredicto be, and the same hereby is, 
stricken. 

Done in open court this 4th day of December, 1914. 

EDWARD E. CUSHMAN, 
Judge. 
(Filed Dec. 4, 1914.) [15] 


Motion for New Trial. 

Comes now the defendant and moves the Court 
to grant a new trial herein, for the following causes 
materially affecting the substantial rights of the 
said defendant, to wit: 

I, 

Insufficiency of the evidence to justify the verdict 
and the judgment, to wit: 

A. Failure on the part of the plaintiffs to prove 
that they delivered to the said defendant goods, 
wares and merchandise of the kind, character and 
description called for by the contract sued on, and 
in accordance with said contract. 

B. The evidence in the case conclusively shows 
that the plaintiffs did not deliver or tender delivery 
to the defendant, goods, wares, and merchandise or 
the kind character and quality and description called 
for by the contract sued on, and in accordance with 
said contract, 
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II. 

Error in law occurring at the trial, to wit: 

A. Refusal of the Court to grant defendant’s 
motion challenging the sufficiency of plaintiff’s evi- 
dence, at the close of plaintiff’s case, and its motion 
for a directed verdict at said time. 

B. Refusal of the Court, at the close of all the 
testimony, to grant defendant’s motion for a di- 
rected verdict. 

C. The admission by the Court, over defendant’s 
objection, permitting William Neumeyer, one of the 
plaintiffs, to testify in rebuttal, what amount and 
[16] what kinds of steel other logging companies 
in different parts of the State of Washington, Idaho, 
and other states, used and were using; what amount 
and kind of steel other logging companies in said 
states, purchased from the said plaintiffs; and that 
the witness knew, by reason of such sales and such 
purchases, that the order sued on was a small order 
for a concern like the Polson Logging Company, and 
that such order would be used up by said company 
within a year. 

D. Refusal of the Court to give defendant’s re- 
quested instruction No. 3, in its entirety. 

E. Refusal of the Court to give defendant’s re- 
quested instruction No. 4. 

F. Refusal of the Court to give defendant’s re- 
quested instruction No. 5. 

G. Refusal of the Court to give defendant’s re- 
quested instruction No. 6. 

BRIDGES & BRUENER, 
Attorneys for Defendant. 
(Filed Nov. 14, 1914.) [17] 
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Order Denying Defendant’s Motion for New Trial. 

This matter having come on regularly for hear- 
ing before the above-entitled court and the Honor- 
able Edward E. Cushman, one of the Judges thereof, 
on the 30th day of November, 1914, plaintiffs being 
present by their attorneys, Nelson R. Anderson and 
John W. Roberts, and defendant being present by 
its attorneys, Bridges & Breuner, and the Court 
having heard the argument of counsel and being 
duly advised in the premises, it is hereby 

ORDERED that defendant’s motion for a new 
trial be, and the same is hereby, denied. Defendant 
excepts and his exception is allowed. 

Done in open court this 4th day of December, 1914. 

EDWARD E. CUSHMAN, 


Judge. 
(Filed Dec. 4, 1914.) [18] 


Order [Extending Time for Filing Bill of 
Exceptions ]. 

On motion of defendant in the above-entitled cause, 
it appearing that there is good cause for such ac- 
tion, 

IT IS ORDERED that said defendant have until 
December 20th, 1914, within which to draw up, serve 
and file its Bill of Exceptions in said cause. 

Done in term time this 23d day of November, 1914. 

EDWARD E. CUSHMAN, 


Judge. 
(Filed Nov. 24, 1914.) [19] 
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Notice of Filing of Bill of Exceptions. 

To John W. Roberts and Nelson R. Anderson, At- 
torneys of Record for Neumeyer & Dimond, 
Plaintiffs : 

You and each of you will please take notice that 
the defendant in the above action has filed with the 
clerk of the above court its Bill of Exceptions to 
the rulings of the Court in the trial of the above 
cause, and now serves a copy of the same upon you. 

And you are further notified that said defendant 
will present said Bill of Exceptions to the Honorable 
EK. EH. Cushman, at the courtroom of said court, in 
the city of Tacoma, Pierce County, Washington, on 
Saturday, the 19th day of December, A. D. 1914 at 
the hour of 10 o’clock A. M. of said day, or as soon 
thereafter as counsel can be heard, and will ask the 
Judge of said court to settle and sign said Bill of 
Exceptions. 

A copy of an order made on the 24th day of No- 
vember, 1914, by the Honorable E. E. Cushman, 
Judge of said court, giving the said defendant until 
the 20th day of December, 1914, within which to 
draw up, serve and file its proposed Bill of Excep- 
tions in said cause, is herewith also served upon you. 

BRIDGES & BRUENER, 
Attorneys for Defendant. 

We hereby acknowledge service of the above No- 

tice, copy of Order and said Bill of Exceptions, after 
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filing, at Seattle, Washington, this 8 day of Decem- 
ber A. D. 1914. 
JOHN W. ROBERTS, 
NELSON R. ANDERSON, 
Attorneys for Plaintiffs. [20] 


Statement of Fact. 

BE IT REMEMBERED that heretofore and upon, 
to wit, the 24th day of September, A. D. 1914, this 
cause came on regularly for hearing before the Hon. 
E. E. Cushman, Judge of the above-entitled court, 
Wate rea Ue ae 

The plaintiffs being represented by their attorneys 
and counsel, John W. Roberts, Esq., and Nelson R. 
Anderson, Esq.; and 

The defendant being represented by its attorneys 
and counsel Messrs. Bridges & Bruener. 

Whereupon the following proceedings were had 
and done, to wit: [21] 

The plaintiffs herein, to maintain the issues on 
their part, introduced the following evidence: 

(Opening statement of court and jury by Mr. 
Roberts:) 


[Testimony of M. S. Sulcove, for Plaintiffs.] 


M. 8. SULCOVE, a witness produced on behalf 
of the plaintiffs herein, being first duly sworn, testi- 
fied as follows, to wit: 

Direct Examination. 
(By Mr. ROBERTS.) 

Witness testified that he was a salesman in the 

employ of Neumeyer & Dimond, and had been in 
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their employ for a period of ten years, and covered 
part of the southwest of the Pacific Coast and part 
of the middle northwest; that he first called on the 
Polson Logging Company in September, 1910, and 
saw Mr. Shaw, the purchasing agent; that Mr. 
Shaw was not in the market for steel at that time, 
and witness saw him again in 1911, at the same place, 
and Shaw again said that his company was not in 
the market for any steel, saying that his concern has 
just received a carload thereof. Witness went back 
in 1912 and saw Mr. Shaw again at the same place, 
and the latter told the witness that he was not in 
the market for any steel; that witness requested 
permission to go to the camps of the Polson Logging 
Company and Mr. Shaw told witness how to get 
there, and said: ‘‘You will see Mr. Brown or Mr. 
Kline there,’’ and witness said that Shaw took the 
back of witness’ card and wrote the names of Brown 
and Kline on this card. Witness said he was going 
to camp the next morning, and Shaw promised to 
telephone that evening to Brown and Kline, telling 
them that witness was coming to camp. The next 
day there being an election, witness did not go up 
to camp, but went the following day, getting into 
camp by means of the logging railroad of the defend- 
ant, and succeeded in passing the conductor of the 
train by means of the card which Shaw had given 
him. At camp witness saw Mr. Brown and Mr. 
Kline, and witness said that he [22] went over 
all of the requirements, sizes and everything, with 
these two gentlemen, who are the head machinist 
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and the superintendent of the camps, respectively ; 
witness took down all the specifications on a slip of 
paper. Witness got back to town that afternoon, 
saw Mr. Shaw at the office, showed him the list 
which he had gotten in camp, and Shaw told him 
to come back in the morning. He went back in the 
morning and Shaw gave witness the defendant’s next 
order number and signed the order sued on. Plain- 
tiff’s Exhibit No. 1 was then shown witness, properly 
identified, and introduced in evidence as Plaintiff’s 
Exhibit No. 1. Witness identified the signature of 
Mr. Shaw to this order; that the order was the origi- 
nal order and that no change had been made in the 
order from the time it was written and signed up 
to the time of the trial. Witness testified that he 
had never seen the steel and did not attend to the 
shipping; that a copy of the order was left with Mr. 
Shaw at the time; that witness saw Mr. Shaw and 
the Polsons a year later and after the trouble had 
arisen over of the order, and tried to straighten out 
the difference, but was unsuccessful. 


Cross-examination. 
(By Mr. BRUENER.) 

Witness testified that he had nothing to do with 
the manufacturing or shipping of any orders in any 
way whatsoever; that Mr. Shaw gave him authority 
to go to camp, but did not give him a pass on the 
railroad; that he told Mr. Brown, the head machin- 
ist, and Mr. Kline, the superintendent, that he had 
been sent up to the camp by the office for the purpose 
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of finding out what the camp wanted, what they used 
and what they needed. 

‘*Q. Now, the information with reference to the 
number of bars that appear on that order, and with 
reference to the sizes that appear on that order, and 
with reference to the lengths of the bars which appear 
on that order, and with reference to all of the speci- 
fications on that order, you got at camp? 

Aa Yes, sin |e] 

Q. Now, Mr. Shaw did not give you any of these 
specifications ? A. No, sir. 

Q. In other words, Mr. Shaw gave you that order, 
and the specifications on that order were all obtained 
at the camp? A. Yes, sir. 

Q. Say, for example, this item: Seven bars of 
Choker Hook Steel ? A. Yes, sir. 


. That was given to you? Ay Wesisir 
. All of those bars were to be twenty feet long, 
cut in two? A. Yes, sir. 

Q. And you got your specifications with reference 
to the length from Mr. Kline and Mr. Brown? 

Buy, Wes, sir. 

Q. The last two items on the order were to be 
eight feet each? A. Wes. sur.”’ 


@. And the number of bars wanted ? 

Ace eeeycin: 

«. And the sizes wanted? A. Yes, sir. 

@. Those were given to you in camp? 

A. Yes, sir. 

Q. Twenty-five bars of 1x2 Dog-Hook Steel ? 
Aw WES_SiT: 

Q 

Q 
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That witness traveled over the camp and came 
into the machine-shop and the other shops at the 
camp, with a pad and pencil, and took down all of 
the sizes and specifications that were given him by 
Brown and Kline. 

‘*. Now, did they specify also the different kinds 
of steel wanted, so many bars of Swivel Steel, 
Choker, Clevis, Swivel [24] Eye, Choker Hook, 
and Piston Rod Steel? 

A. Yes I marked it exactly as they gave it to me. 

Q. In fact, they specified feet, description, num- 
ber of sizes, length of bars, and the kind, whether 
Piston Rod or Draw Head Steel, that they wanted 
and that they said that the camp needed ? 

A. Yes, sir.”’ 

That the order was obtained by him in absolute 
good faith, in the regular way, and that Mr. Shaw 
was given a copy at the time. 

A copy of an order-book such as witness used in 
taking this particular order was identified as De- 
fendant’s Identification ‘‘A.”’ 


[Testimony of William E. Neumeyer, for Plaintiffs. ] 

WILLIAM E. NEUMEYER, a witness produced 
on behalf of the plaintiffs, being first duly sworn, 
testified as follows: 


Direct Examination. 
(By Mr. ROBERTS.) 
Witness’ name is William E. Neumeyer; residence, 
New York City; business, the steel business. That 
the firm of Neumeyer & Dimond is a copartnership 
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authorized to do business in the State of New York 
as a copartnership, and that this concern has been 
in the steel business for generations; that one year 
after the order was obtained he went to Hoquiam 
and called upon the Polson Logging Company for 
the purpose of adjusting the difference with refer- 
ence to the order; that he then and there had a talk 
with Mr. Shaw with reference to the order; he said 
that he could not do much personally, but would 
have to talk it over with Mr. Robert Polson; Mr. 
Robert Polson told him the same thing; Mr. Alex- 
ander Polson was out of town and could not be seen 
that trip. Later and on a subsequent trip, he saw 
Mr. Alexander Polson and tried to adjust the matter 
with him and Mr. Alexander Polson told him that the 
order was not gotten in good faith and no adjustment 
was reached. [25] 

Q. Did you see this steel when you were down 
there ? 

A. Yes, I went to the freight depot and talked to 
the freight agent, and saw the bill of lading, and I 
saw the steel. 

Q. And that steel was shipped in accordance with 
this order in court? A. Exactly. 

Mr. BRUENER.—1 object to that as not being the 
best evidence. Objection overruled. Exception 
allowed. 

Q. Now, Mr. Neumeyer, you have made the com- 
putations, have you not, and you know what that 
amounts to in accordance with the prices which are 
named on the order (counse] handing paper to wit- 
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ness). Give the jury the exact amount. 

A. The exact amount of the bill is three thousand 
eight hundred ninety-five dollars and thirty-nine 
cents. 

@. Now, I will ask you to state, Mr. Neumeyer, 
whether or not the price of that steel is named on 
that order, whether that was the correct price for 
the steel. 

A. Exactly the price for the steel by the pound, 
twelve and one-half cents, that is the exact price. 

Q. I notice there is one bar, or one piece—(Inter- 
rupted. ) 

A. There is one item, eight feet each three-quarter 
inch square die steel, a special steel, which has to be 
annealed, which is a little higher in price, seventeen 
cents per pound. 

Q. Now, you are engaged in selling your steel 
generally on the Pacific Coast. 

A. We are selling our steel all over the United 
States. 

Q. Well, I know, but'as a part of the United 
States, you are selling on the Pacific Coast. 

A. Yes, sir. [26] 

Q. What is the extent of your business on the Pa- 
cific Coast? 

Mr. BRUENER.—I object to that as being imma- 
terial. Objection overruled. Exception allowed. 

A. Do you mean what products? What steel on 
the coast ? 

Q. Each year, yes, sir. 

A. We come out here every year, about August, 
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September, and October, and we sell on the average 
of about one hundred twenty-five thousand dollars 
worth of steel. 

Cross-examination. 
(By Mr. BRUENER.) 

Q. Now, the only time you saw that steel was at 
Hoquiam, Mr. Neumeyer. 

A. At Hoquiam, when I wanted to be sure that 
the steel was there, and besides I wanted to talk to 
the freight agent—(Interrupted. ) 

Q. Just answer the question. The only time you 
saw the steel was in the warehouse and freight depot 
combined at Hoquiam? Lye 

(). It was there in the corner of the warehouse all 
piled up? A, Yessir: 

Q. You did not make any examination of the steel 
in any way, just looked at it and saw it was still there, 
and Neumeyer and Dimond steel, and that is all you 
concerned your self about? A. Yes, sir. 

. Now, where was that steel shipped from, do you 
know, Mr. Neumeyer ? 

A. From Tacony, Pennsylvania, near Philadel- 
phia. 

Q. That steel was shipped by Henry Ditson & 
Sons. A. Yes. cir, 

Q. It was shipped to the Seattle Storage & Ware- 
house Company, or some such company ? 

A. That is what I do not remember. I am most 
of the time away from New York, and I do not know 
whether it was shipped direct [27] to the Polson 
Logging Company or not. 
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Q. You do not know whether it was shipped direct 
to Seattle and then to the Polson Logging Company. 

A. I do not know. Sometimes we ship orders to 
Seattle to the Seattle Storage and Warehouse Com- 
pany. In order to save the freight, we make up a 
carload for different orders and have it ‘reshipped 
from the Seattle Transfer Company. 

Q. Your name is Wm. H. Neumeyer ? 

A. Yes, sir. 

Q. Are you a member of the firm of Gustav H. Neu- 
meyer & Abraham J. Dimond ? 

A. Yes, since 1913, I am a member of that firm. 

Q. You were not a member of the firm when this 
order was given? A. Not yet. 

Q. Were you connected with the business at that 
time ? 

A. No, sir, I was traveling, just the same as Mr. 
Sulcove was. 

Q. You traveled in the capacity of a salesman? 

A. Yes, sir. 

Q. And you continued to travel in the capacity of 
salesman until January Ist, 1913? Is that correct? 

A. I became a partner in the firm, but I am still 
traveling for the firm, just the same as I did before. 

Q. So, you have nothing to do with the business 
end of it? A. Not much. 

q. And your orders are sent in just the same as 
everybody else’s orders are sent in? A. Yes, sir. 

Q. And you have nothing to do with the filling or 
shipping of orders? A. No, sir. [28] 

Witness further testified that the shipper of this 
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steel was Neumeyer & Dimond, but that Henry Dis- 
ton & Company do the manufacturing; that the steel 
that is shipped by Neumeyer & Dimond is manufac- 
tured under the specifications prepared and fur- 
nished by Neumeyer & Dimond, and that Henry Dis- 
ton & Co. cannot manufacture this steel for anybody 
else. 

Q. When did this order first come to your atten- 
tion, Mr. Neumeyer ? 

A. The order of the Polson Logging Company ? 

Q. Yes, this particular order. 

A. That order first came to my attention in Port- 
land when Mr. Sulcove came back to Portland in the 
vear 1912, because I am out here with four or five 
boys, and I am kind of managing this trip, and we 
come in and talked conditions over, and I mailed 
these orders in to New York, and I saw that order 
the following Saturday after it was taken. 

Q. When was the order next brought to your at- 
tention? 

A. Not any more after I sent that order off to the 
main office in New York City. 

Q. You had nothing more to do with the order, 
or the filling or the shipment of the order at all? 

A. Nothing whatsoever. 

@. Then, the order was again sent to you, or you 
got it from the New York office in some way,—or 
did you have the order at all? 

A. The second time I heard about this order was 
about around in January or February, while I was 
in New Orleans, that some steel] had arrived at Ho- 
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quiam, and Mr. Polson said he did not order the 
steel, and the house wired it to me in New Orleans, 
and asked if I knew of any details of that order— 
(Interrupted.) [29] 

. I am not anxious about that. The next time 
you had any active connection with the order was 
when you took it to Hoquiam and had these various 
talks with Mr. Shaw and Mr. Polson? 

A. It was mentioned when I came back from a 
trip. 

Q. But I say the only active thing you had to do 
with it was when you took the order and went to that 
office a year later. A. Yes, sir. 


Redirect Examination. 
(By Mr. ROBERTS.) 

Plaintiff’s Exhibits No. 2, 3, 4, 5, 6, 7, and 8 were 
admitted in evidence without objection from the de- 
fendant. 

It was also admitted by the opposing attorneys 
that the steel arrived at Hoquiam about the middle 
of March 1912. 

(Witness excused.) 

Thereupon counsel for defendant, upon the de- 
mand of plaintiff’s counsel, produced a number of 
copy books of the defendant company, which copy 
books were the letter or press files of orders sent out 
by the Polson Logging Co. Counsel for plaintiffs 
read from these copy books numerous letters in which 
the Polson Logging Co. ordered numerous and differ- 
ent articles for use in their business, all of said 
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copies showing the following signature: ‘‘J. C. Shaw, 
iemyer.”” 


[Testimony of J. C. Shaw, for Plaintiffs. ] 

J. C. SHAW, being duly sworn, was called by the 
plaintiffs, testified as follows: 
(By Mr. ANDERSON.) 

Admitted that he had signed his name as J. C. 
Shaw, Buyer, [80] to the letters which counsel 
for plaintiffs had read to the jury. Witness was 
then shown other order books for the years 1911, 
1912, and 1918, and witness admitted that he had 
sent out almost ninety-five per cent of these differ- 
ent orders, but it was not customary to sign any name 
to the orders and that anyone in the office would make 
out such orders if Mr. Shaw was away, or if directed 
to do so by either Mr. Alexander Polson or Robert 
Polson. 

On redirect examination Plaintiff’s Exhibit 9 was 
introduced without objection. 

Thereupon the plaintiffs rested their case and coun- 
sel for defendant made the following motion: [381] 

Mr. BRUENER.—If the Court please, I desire 
to challenge the sufficiency of the evidence of the 
plaintiffs upon the ground, upon the particular 
ground that there is not sufficient evidence before 
the Court. assuming that the order sued on was bona 
fide in every respect; and that it was given by Mr. 
Shaw, and that he gave it with authority, or, at least, 
apparent authority, to establish that the goods shown 
on that order were shipped in accordance with the 
order. That of course, is a prerequisite, and a part 
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of plaintiffs’ case, but I do not believe that the testi- 
mony of Mr. Neumeyer is sufficient upon that score. 
There is testimony, of course, that a car of steel,— 
that there is some steel in the warehouse at Hoquiam, 
but there is no direct, positive testimony that it com- 
plied with the order as given. 

The COURT.—Motion denied. Exception al- 
lowed. 


WHEREUPON, the defendant herein, to further 
maintain the issues on its behalf, introduced the fol- 
lowing evidence: 

(Opening statement to Court and jury by Mr. 
Bruener.) [82] 


[Testimony of Thomas D. Sharp, for Defendant. | 


THOMAS D. SHARP, a witness produced on be- 
half of the defendant herein, being first duly sworn, 
testified as follows: 


Direct Examination. 
(By Mr. BRUENER.) 
Q. What is your name? 
A. Thomas D. Sharp. 
Q. You live in Hoquiam—this State? 
. Yes, sir. 
. And your business is what? 
. Railroad agent. 
. For what company? A. Northern Pacific. 
Q. How long have you been agent for the Northern 
Pacific Railway Company at Hoquiam ? 
A. Three years last August. 
Q. Do you remember a shipment of steel consigned 
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to the Polson Logging Company, arriving in Ho- 
quiam some time in the early spring in 1913? 

A. I do. 

Q. Do you know exactly when that steel arrived ? 

A. Yes, sir. (Examining paper.) March 11, 
1913. 

Q. Now, that shipment was refused by the Polson 
Logging Company, was it? A. Yes, sir. 

(. Where has that steel been since that time? 

A. In our warehouse at Hoquiam, or the Northern 
Pacific Railway Company’s warehouse at Hoquiam. 

@. Where has it been piled in your warehouse? 

A. In one end of the warehouse by itself. [83] 

Q. Is that steel now in the same condition as it was 
when it was unloaded from the car? A. Yes, sir. 

Q. In other words, whatever came out of the car 
is still in your warehouse ? 

A. Yes, the same steel is there in the warehouse 
that came out of the car. 

Q. Have you the original way bill or freight bill 
showing from where that steel was shipped, and what 
was shipped ? 

A. Yes, it was shipped from Seattle. 

Q. This is the original freight bill. (Handing 
paper to witness. ) A. Yes, sir. 

4. And itis a part of the records of your office, 
Mr. Sharp? A. Yes, sir. 

Mr. BRUENER.—I desire to offer this freight bill 
in evidence, if the Court please, as Defendant’s Ex- 
hibit No. A. 

No objection. 
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(Whereupon said freight bill is admitted in evi- 
dence and marked Defendant’s Exhibit ‘‘A,’’ of this 
date.) 

Q. Now, you would like to retain this original? 

A. It is not absolutely necessary. J presume I can 
collect the charges on a copy. 

By the COURT.—If you desire after the trial, a 
copy may be substituted. 

Mr. BRUENER.—If you can make a copy at the 
noon hour, and give it to me, and compare it, then I 
will substitute that for the original. 

Mr. ROBERTS.—That is satisfactory. [34] 

By the WITNESS.—It has some of my notations 
on it as to when the shipper and the consignee were 
notified, so I would like to have it. 

Mr. ROBERTS.—I do not think there is any ques- 
tion but what you have the steel. What is the stor- 
age against it? A. Forty cents per day. 

Mr. BRUENER.—The railroad company is get- 
ting rich on this. 

WITNESS.—We are afraid it will be left a little 
too long. 

Witness excused. [85] 


[Testimony of George J. Flurshutz, for Defendant. | 
GEORGE J. FLURSHUTZ, a witness produced 


on behalf of the defendant herein, being first duly 
sworn, testified as follows; 


Direct Examination. 
(By ‘Mr. BRUENER.) 
Q. What is your name? 
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. George J. Flurshutz. 

. Do you live in Hoquiam? A. I do. 

By whom are you employed? 

F. G. Foster Company. 

. What is their business? 

. Well, wholesale hardware and grocery concern. 
. What part of that business have you charge of? 
. The hardware. 

. What experience have you had in the hardware 
business? A. Oh, I should judge sixteen years. 

Q. As to a part of the hardware business, or as a 
part of your experience, have you had to deal with 
different sizes and kinds of steel and iron? 

Ay Yesusir: 

Q. As a part of your duties as manager of that 
department of the Foster Company, do you handle 
different kinds and sizes of steel and iron and other 
hardware? A. Wes, sir. 

Q. Now, I will ask you to state whether or not 
you ever examined Neumeyer and Dimond steel, so 
called, in the freight house or warehouse of the 
Northern Pacific Railway Company in the City of 
Hoquiam, Washington. ao Ie oliak 

Q. When did you do that? [86] 

A. Why, I have really forgotten the exact date. 

Q. I do not want the exact date, but was it within 
the last two weeks? A. Oh, yes. 

Q. Now, where was that steel? 

A. It was in the freight-sheds, that is the ware- 
house of the depot, over at Hoquiam. 


OPOrPOorPoOoD 
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Q. Was it in a corner by itself, or with other ma- 
terial? 

A. Yes, it was piled up in the end all by itself. 

Q. Did you go over that steel to ascertain the 
number of bars that were in that shipment, and the 
length of the bars? A. I did. 

(). How did you go about it? 

A. Why, I got a number of fellows to go down 
there and handle the steel, and we got some scales 
and the pile being over here (indicating), we put 
the scales here (indicating), and we took one bar and 
put it on the scale and measured it for size, that is 
the different diameters, whether it was one and one- 
eighth inch shaft, for instance, or whatever it meas- 
ured, and then it was piled over on the floor. 

Q. As you took bar by bar and weighed it, did you 
take down the length of the bar as well as the 
weight? 

A. Yes, we took the size of the bar, that is, if it was 
inch and one-ezght around, in diameter, or whatever 
it was, we took the lengths of that bar, and the 
weight of that bar. 

Q. Of course, that steel was all jumbled together, 
wasn’t it? A. Yes, sir. [37] 

Q. That is, you could not get the bars that be- 
longed to one particular shipment together? 

A. No, sir; not without spreading it all around. 

Q. But you took bar by bar, just as it came? 

A. Yes, that is the first time I measured. 

Q. Now, the weight that you found of the bars that 
are actually there, how do they compare with the 
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weights as shown on the bill, or invoice of Neumeyer 
and Dimond, which you see now. 

Mr. ROBERTS.—If the Court please, I object to 
this. Ido not know exactly what the purpose of this 
question is, but I want to call your attention to the 
fact that this shipment of steel was rejected before 
it was there. It was rejected by them before it ar- 
rived at Hoquiam, and repected for the reason, and 
upon the ground that they had never ordered the 
steel; that no such order had ever been given. They 
had stood upon that ground, claiming that the order 
had never been given, either this or any other order, 
denying that our agent had ever even been there. 
Now, they have never at any time, either before the 
action, or now that the action has been instituted, 
made the claim that we did not furnish the steel in 
accordance with the order. That is a defense that 
would have to be pleaded, and it has not been 
pleaded, and in fact they are depending here upon 
a defense that is entirely inconsistent with any such 
a theory. 

By the COURT.—I understand that they denied 
paragraph four of the complaint. 

Mr. ROBERTS.—Probably they have, but the 
point is, your Honor, [38] that they cannot be al- 
lowed to make this inconsistent defense. In other 
words, they cannot defend here upon the ground that 
they did not order this steel, and then turn around 
and say that the order,—that they did order it, but 
it is not right, any more than I can plead that I never 
executed a promissory note, but if I did execute it, 
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I still have a certain defense. I do not know what 
the witness is going to testify to, but I assume it is 
for that purpose, but if that is true, then, their 
remedy would be one of two things, to either compel 
us to furnish—us to furnish the steel in accordance 
with the order, or recoup in damages. Furthermore 
this witness, by what authority I do not know, be- 
cause Mr. Polson has constantly, under one phase of 
his denials, refused to have anything to do with the 
steel, and now he seems to have sent this man in 
there to take possession of it, for the purpose of 
counting and checking it up, but more than two years 
subsequent to the shipment of the order, or eighteen 
months after it arrived in Hoquiam. Now, it won’t 
do to say eighteen months after the arrival of the 
steel; ‘‘I went in there and measured up certain steel 
that I found lying around the warehouse, and there 
is so much of it.”’ 

By the COURT.—It is a matter of explanation 
and argument whether it is all there or not. The 
Court allowed you to show by two witnesses, Mr. 
Neumeyer and Mr. Sulcove, that this contract had 
been performed. You are suing for the performance 
of the contract, and Mr. Sulcove admitted he was not 
around there and had not seen it since it was deliv- 
ered, and Mr. Neumeyer stated it had [389] been 
delivered, and you, having been allowed to show that, 
I will permit this evidence to be introduced subject 
to any argument or whatever you can show that there 
may be less now or less when this examination was 
made, than when you delivered it. 
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Mr. ROBERTS.—Of course, counsel may have 
some other motive but if it is sought to be introduced 
here as a defense, or a partial defense, it would only 
be partial to such an extent as they could show it was 
not there, then I say that it is a defense that has to 
be pleaded; that it has not been pleaded, and a de- 
fense that has never been made. 

Objection overruled. Exception allowed. 

(Mr. BRUENER.) 

Q. Answer the question. 

A. The weights are if anything according to the 
scales I weighed them on, a little better than the 
invoice calls for in most instances. 

Mr. ROBERTS.—A good deal of fuss for nothing. 

A. Yes, sir. 

Mr. BRUENER.—I was trying to show that the 
weights were all right, that is, with reference to the 
bars actually found there. 

WITNESS.—But in checking the invoice, there is 
a shortage of two— (Interrupted. ) 

Mr. ROBERTS.—Just a moment. 

Q. I will show you this book, Mr. Flurshutz, and 
ask you to state whether or not as you took each bar 
and measured it and weighed it, you put down the 
bar—the number and size of it, and the kind of steel 
and the length [40] of it? 

A. I did not put down the kind of steel, because I 
did not know there were different kinds of steel. 

Q. Well, I mean the sizes. 

A. The sizes, yes, sir. For instance, I checked off 
the bill, a bar of steel as I supposed, whatever it was, 
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either iron or steel, and put it from the pile on to 
the scales, and measured it as to the size, first, three 
by three, then took the length, cight feet three in- 
ches, then the weight, two hundred sixty pounds. 

@. You did that with every bar? 

A. With every bar that came along. 

Q. Of the entire amount of steel that was there 
present? APY es, ‘sir, 

Q. I would like to have this book marked as iden- 
tification ‘‘B.’’ Now, I will ask you to state whether 
or not from that original book you made a segrega- 
tion of the different sizes that you found there, and 
after making that segregation put the number of 
bars and the different sizes together. A. Yes, sir. 

Q. That would enable you to tell what? 

A. That would enable me to tell what was there. 

Q. That would enable you to tell the number of 
bars of any particular size of steel? A. Yes, sir. 

Q. Is that correct? A. Yes, sir. 

Q. And did you also put opposite the length of 
each bar, of each particular bar, of each particular 
kind? [41] A. Yes, sir. 

Q. I show you this paper and ask you whether or 
not it is the segregation made from this original 
book? 

Mr. ROBERTS.—I object to that as incompetent, 
irrelevant and immaterial. If this is an effort to 
show that some of the lengths are not there, then I 
wish the objection to be made upon all of the grounds 
that I made to the other question, and especially 
upon the ground that it would not be fair, as I view 
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it, to allow him to go to a pile of rejected steel, that 
has been lying there eighteen months, and measure © 
it eighteen months afterwards, and then bring in the 
evidence of what he found there eighteen months 
later; that this evidence must be confined to the time 
of the delivery. 

By the COURT.—It is a matter going more to the 
weight of the evidence,—I understand you are not 
objecting to the evidence being offered in this form? 

Mr. ROBERTS.—No, sir; I do not want to be tech- 
nical about that at all. 

Objection overruled. 

Mr. BRUENER.—I would like to have this list 
marked as defendant’s identification number ‘‘C.”’ 

Q. The lengths given in that segregation and book 
are correct? A. Correct as I found them. 

®. And the number of bars and the sizes in that 
book and that list is correct as you found it? 

A. Yes, sir. 

Mr. BRUENER.—I will offer in evidence defend- 
ant’s identification ‘‘B.’’ [42] 

Mr. ROBERTS.—The same objection, if the Court 
please. 

By the COURT.—There is no objection as to the 
form? 

Mr. ROBERTS.—No, sir; I do not object on the 
ground that it has not been properly presented, I 
mean as to what he put down here, or anything like 
that, but I object to it for any purpose in the ease. 
Assuming that it has been properly made, I still ob- 
ject to it. 
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By the COURT.—The objection will be overruled. 
Gentlemen of the jury, you understand no added 
weight is to be given the witness’ testimony merely 
because he wrote this down. It is simply admitted 
in this way, so it will be tabulated, so you can see 
what he is intending to testify to. 

(Whereupon said document is admitted in evi- 
dence and marked Defendant’s Exhibit ‘‘B”’ of this 
date.) 

Mr. BRUENER.—I will now offer in evidence 
defendant’s identification ‘‘C.’’ It is a segregation 
of this original book. The other book would be un- 
intelligible to the jury, that is his original record. 

Mr. ROBERTS.—I do not raise any point about 
this paper not being the original, particularly after 
the explanation that the Court has just made, and 
T accept that tabulation, in so far as it is a tabulation, 
and i make no point of it not being an original. 

By the COURT.—Do you still insist upon the re- 
tention of the book under that concession? 

Mr. BRUENER.—I think not, your Honor. 

By the COURT.—Very well, it may be withdrawn, 
and exhibit ‘‘C’’ will be admitted. 

(Exhibit ‘‘B”’ withdrawn.) [43] 

(Whereupon defendant’s identification number 
‘“C”’? is admitted in evidence and marked Defend- 
ant’s Exhibit ‘‘C’’ of this date.) 

Mr. BRUENER.—As I understand it, Mr. 
Roberts, you do not dispute the correctness of this 
tabulation from the original book? 

Mr, ROBERTS.—I do not admit the correctness of 
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this, but I will admit it is just as correct as the book 
is, and proves everything that the book could prove. 

Q. Did you, after the first measurement, did you 
again count the number of bars, and measure the 
length of the different bars? A. Yes, sir. 

Q. How many days after the first measurement 
did you do that? 

A. That was probably two or three days after- 
wards. 

Q. With whom did you make that? 

A. I believe the gentleman’s name is ‘Mills. 

Q. And he is connected with what concern? 

A. I understood he was connected with Hunt & 
Mottet Company. 

(. A hardware concern in Tacoma? 

re, Cees. 

@. What did you and he do with that steel? 

A. This time we segregated it, put the different 
sizes of bars together, that is of the one-inch and all 
of the three-quarter inch all together in a pile, and 
then we measured them. 

Q. How did you measure them? 

A. A steel tape for the length and also a calliper 
for [44] size. 

Q. What do you mean by ealliper? 

A. A ealliper rule is a little sliding affair and you 
pull out this little slide and clamp it onto the bar of 
steel, and then you pull it off and it shows the size in 
inches. 

Q. Is that what you use in your business for get- 
ting the size of such material as that? 
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A. Yes, sir. 

@. And as you measured each bar, did you make a 
notation at the time of the length and the size of each 
bar? A. Yes, sir. 

Q. And what did you make that notation on? 

A. Ina large sort of a book that was furnished us. 

Q. And you put the notations in in your own hand- 
writing, did you? A. At the time, yes, sir. 

@. And as each bar was measured? 

A. Yes, sir. 

Q. I will show you this book (handing the book 
to witness), and ask you to state whether or not it 
contains the measurement of the different sizes of 
that steel. a. Yiess Sir. 

Q. Is that correct as you found it there? 

A. Absolutely, yes, sir. 

Q. How do the lengths for example compare with 
the measurements that you first made alone? 

A. Very, very close. 

Q. What would make the difference? 

A. Well, for instance, in shearing off of this steel, 
it [45] is not cut exactly square, it is sheared off 
and sometimes—well it is pretty hard to tell it; it 
is not cut off straight, but it is cut kind of slanting, 
and the first time I measured it on the short side, 
and then measured it again, and the bar happened 
to be turned over on the other side, it varied from 
one-half to three-quarters of an inch, and that was 
about the variance between this tabulation and the 
other one. 
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Q. Now, the two you found to be substantially cor- 
rect? 

' A. Oh, yes. I would say that it was correct. 

Mr. BRUENER.—I will offer this book in evi- 
dence. 

Mr. ROBERTS.—Is that not all carried on that 
paper? (Indicating paper.) 

Mr. BRUENER.—This is not; this is the tab- 
ulation made from the original, and they went over 
it again, and this is the second tabulation. 

WITNESS.—I made the first tabulation alone. 

My. ROBERTS.—I understand that the two are 
substantially the same. A. Yes, sir. 

Mr. ROBERTS.—I do not make any point except 
that I do not want to put all of these books in. If it 
is substantially the same, I do not see the necessity 
of putting it in. 

By the COURT.—Ave you going to introduce it so 
as to use Mr, Mills later? 

Mr. BRUENER.—Yes. 

By the COURT.—I do not understand that there is 
any objection that the Court can rule on. 

Mr. ROBERTS.—Probably not, except that I was 
trying to [46] keep from encumbering the record, 
because I understood it was all on this paper (in- 
dicating); of course, I make the general objection 
that I have been making to all of this class of testi- 
mony, but I do not object to its form. 

By the COURT.—The same ruling. 

Exception allowed. 

(Whereupon said book is admitted in evidence and 
marked Defendant’s Exhibit ‘‘D”’ of this date.) 
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Q. Can you tell without referring to the book how 
many bars of one and one-quarter by four and one- 
half inch choker hook steel was in the shipment? 

A. What size? 

Q. One and one-quarter by four and one-half inch 
choker hook steel? A. Two. 

Q. Two bars of choker hook steel. 

A. Yes, sir. 

Q. That is, all of those bars that you found there 
was cut in two? 

A. I could not say they were cut in two. 

Q. A lot had been cut in two; that would account 
for the short lengths; that is, they were not twenty- 
feet long? A. No, sir. 

Mr. ROBERTS.—The order says, ‘‘were cut in 
two.”’ 

Mr. BRUENER.—Well, one bar twenty foot long 
cut in two would make two bars, 

Q. Your total weight from this tabulation for 
those two bars is four hundred and ninety-three 
pounds. [47] 

A. Yes sir, 

@. Did you find any bar or bars of steel there that 
did not appear on the order at all? 

A. Well, in checking over the invoice, I did, yes, 
sir. 

Mr. ROBERTS.—If the Court please I object to 
that. The question was whether or not he found 
any bars there that were not on the order. | 

Mr. BRUENER.—On the invoice? 

A. Yes, I did. 
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Mr. ROBERTS.—Now, let us see. 

Mr. BRUENER.—I will introduce the invoice and 
show it is exactly with the order. 

Mr. ROBERTS.—Exactly with our order? 

Mr. BRUENER.—No, sir, I will introduce the in- 
voice we got from Neumeyer and Dimond showing 
exactly what they claim was shipped. 

Mr. ROBERTS.—Is that what you claim that he 
had? 

Mr. BRUENER.—Yes, sir. 

Mr. ROBERTS.—Let the record show that this 
witness claims to have the invoice that came from 
Neumeyer & Dimond. 

Mr. BRUENER.—I do not know as he had the 
invoice that came from Neumeyer & Dimond. 

WITNESS.—I had a copy of the invoice. 

Q. Just referring to this last page (indicating). 
Was there any bar of steel there that you did not— 
that did not appear on your invoice ? 

A. Yes, one bar of one and seven-eighths octagon 
tool steel shows in this pile of steel that it does not 
show on the invoice. 

Mr. ROBERTS.—That is to say, you found a bar 
there that is [48] not on the invoice? 

A. Yes, a bar of inch and seven-eighths octagon 
tool steel was in this pile of steel that does not appear 
on the Neumeyer and Dimond invoice. 

Mr. ROBERTS.—In other words, that bar was 
there, but not on any written evidence that you had 
at all. A. Yes, sir. 
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(Mr. BRUENER.) 

Q. Is that the invoice you had with you (indicat- 
ing). A. Yes, sir. 

Mr. BRUENER.—I would like to pen the 
copy of this invoice in evidence. 

Mr. ROBERTS.—I would like to have the origi- 
nal. : 
Mr. BRUENER.—This is the copy the witness 
used, and it is a correct copy of the original. The 
orginal will be introduced later. 

Mr. ROBERTS.—You say it is a correct copy? 

Mr. BRUENER.—Yes, sir. 

Mr. ROBERTS.—All right. But the original will 
be introduced in evidence later? 

Mr. BRUENER.—Yes, sir. 

(Whereupon said paper was admitted in evidence 
and marked Defendant’s Exhibit ‘‘E”’ of this date.) 

Mr. BRUENER.—I would like to offer in evidence 
the original invoice sent by Neumeyer & Dimond to 
the Polson Logging Company, while we are on this 
subject. 

Mr. ROBERTS.—AII right. 

By the COURT.—It may be admitted. 

(Whereupon said invoice was admitted in evidence 
and marked Defendant’s Exhibit ‘‘F”’ of this date.) 
[49] 

Q. Now, do you remember of any other shortage— 
(Interrupted. ) 

Mr. ROBERTS.—That was not a shortage; that 
was an over; that was more than was on the order. 

Q. Did you find any other shortage other than the 
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choker hook steel? A. Well, there was one— 

Mr. ROBERTS.—Counsel is in error unintention- 
ally. The witness has not testified to any shortage. 

By the COURT.—He testified to two bars, but 
whether or not it is a shortage is a matter of argu- 
ment. You can call his attention to what he found 
of a certain class and then determine whether or not 
it was a shortage. 

A. The invoice called for seven bars. 

Mr. ANDERSON.—How many bars were there 
there? 

A. Two. 

Mr. BRUENER.—The invoice calls for seven bars 
and there are two bars there. 

Q. What did you find with reference to any other 
size? 

A. As I remember, it was the one-inch. There is 
one bar of one inch, but I do not remember whether 
it was the piston rod steel or— (Interrupted.) 

Q. Does not your book show that? 

A. Yes. There is so many kinds of steel there it is 
hard to remember them. 

Q. Did you count the number of bars that you— 
after you had made this tabulation with Mr. Mills, 
do you know how many bars of steel all told were 
there? 

A. Well, I could not say that Iremember. I think 
the invoice as tabulated called for three hundred and 
[50] uninety-one bars, if I am not mistaken—let me 
see—I would rather not rely upon my memory. If 
I remember right, I found three hundred and 
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seventy-eight bars, and there is three hundred and 
ninety-one bars on the invoice. 

Mr. ROBERTS.—Take the book and get that 
right. 

A. (Examining book.) I was right; three hun- 
dred seventy-eight I found, and there are three hun- 
dred and ninety-one called for on the invoice. 


Cross-examination. 
(By Mr. ROBERTS.) 

Q. What is the total weight ? 

A. I did not tabulate the total weight. 

Q. Well, I do not know how we can get after this 
until we know about that. You have the weight here. 
(indicating paper) ? 

A. The weights are there, that is the total weight 
of the number of bars of the different kinds is here. 
Now, for instance— (Interrupted.) 

Q. Well, as I understand it, your tabulation, you 
have carried out here in a column to the right, the 
weight of the various kinds. You simply have not 
computed the total ? 

A. Yes, I have not computed the total of the whole 
shipment. 

Q. That is what I mean. 

A. No, sir, I have not done that. 

Q. How long will it take you to do that? 

A. Not so very long. There is quite a few items 
there. 

@. Maybe that can be arranged after you leave the 
witness-stand. [51] Now, you say that where you 
weighed this, you found that it is a little better than 


48 Polson Logging Company ~ 


(Testimony of George J. Flurshutz. ) 
the requirements? A. Yes, sir. 

Q. So the weights were good honest weights ? 

A. Good honest weights, yes, sir. 

Q. Now, at whose instance or request did you do 
this? A. Why— _ (Interrupted.) 

Q. The Polson Logging Company ? 

A. No, sir, Mr. Foster asked me to do it. 

Q. Mr. Foster is your employer? A. Yesvsm: 

Q. You knew and you understood that you were 
doing it for the Polson Logging Company? 

A. Yes, exactly, that is the way I understood it. 

Q. That is what I mean. Now, what sort of a 
place was it where you found this steel ? 

A. Right in the general freight-shed, where all of 
the freight is handled. 

Q. Do you call it a freight-shed? It is separate 
from the depot, is it? 

A. I guess you would eall it part of the depot. It 
is the freight depot. The freight part is over here 
(indicating) and the passenger part is over there 
(indicating). 

Q. That is what I mean, the two are not together ? 

A. That is right. 

Q. The freight department is open every day in 
the year? A. Yes, except Sundays. 

Q. Sometimes it is open on Sunday ? 

A. Not as I know of. 

Q. Now, you say that there are out of three hun- 
dred and [52] ninety-one bars, eighteen short, 
that is, when you counted them right recently ? 

A. Here is what I say: I do not think about it at 
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all. I say what I know, that the bars I took were 
three hundred and seventy-eight bars, and in check- 
ing the invoice, J found that it called for three hun- 
dred and ninety-one bars. 

Q. Thirteen less than the invoice you think it calls 
for? A. I do not think, I know. 

Q. You could not be mistaken about the number 
of bars that the invoice calls for, do you think? 

A. Well, I do not think I would be. 

Q. Well, you said you know that you were not 
thinking, but that you know. J want to know 
whether or not you are still willing to state that you 
cannot be mistaken about the number of bars that 
the invoice calls for. 

A. I do not say that: I said there were three hun- 
dred and seventy-eight bars that I counted; that is 
what I know, because I did that. 

\Q. But you would not say now that you might not 
be mistaken about three hundred and ninety-one 
being called for on the invoice? 

A. My business there was to count the exact num- 
ber of bars, and that is the number of bars I found. 
That was my business there. 

Q. In counting the number of bars there, what you 
calla bar, and to let you know what I am trying to get 
at, I want to say that there may be confusion by rea- 
son of the fact that certain bars were cut. 

A. I always consider a bar is a piece of steel. If 
there [53] was a piece of iron or steel on the 
floor there, six feet long, I call that a bar. 

Q. So that you counted each piece, if there was two 
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feet, or five feet or sixteen feet, you would call that 
a bar? A. I would call that a bar, yes, sir. 

Q. Of course you have no knowledge of any kind 
as to what may have been put into that warehouse 
eighteen months ago? A. No, sir, I have not. 

Q. You say that the—that your attention was 
called to the matter for the first time only within two 
weeks? A. Practically so, yes. 

Q. Now, as I understand you, you think—TI do not 
mean anything by that—I mean to say that you say— 
(Interrupted. ) A. I understand you. 

(Q. There were five less bars of choker hook steel 
than the invoice called for? 

A. Well, that is according to the way that the in- 
voice reads. Your invoice reads, ‘‘seven bars,’’ and 
later down below, it says that ‘‘twenty foot bars cut 
in two,”’ that would exactly mean that there were 
fourteen bars according to that invoice, whereas I 
only found two bars of that one particular size. 

Mr. BRUENER.—Two bars cut in two. 

A. No, sir, two bars. I explained to the gentleman 
that a piece of iron, whether it is five or seven or 
sixteen feet long, I call a bar. 

(Mr. ROBERTS.) [54] 

Q. Did you count fourteen or seven? 

A. I did not count only two. 

Q. I know, but you have given two figures, three 
bundred and ninety-one and three hundred and 
seventy-eight. In reading that number, three hun- 
dred and ninety-one, you counted fourteen bars of 
choker hook steel, did you not? A. Exactly. 
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Q. Yes, so that you counted that choker hook steel 
as invoiced, was fourteen bars? 

A. It is seven in this (indicating). 

@. I mean seven, yes; that is the way you inter- 
preted that invoice ? A. Yes, sir. 

Q. And that went into this total of three hundred 
and ninety-one ? 

A. Yes, sir. That is as I remember, I took the 
total number of bars showing in your invoice, and 
doubled it. 

Q. You doubled that in making your count of three 
hundred and ninety-one? A. Yes, sir. 

®. Well, now, if it should turn out that it was 
listed the other way, that would make a difference 
of seven bars right through, would it not? 

A. What do you mean by listed the other way? 

Q. Repeating question, I mean if it were listed in 
that invoice as seven and counted as seven, why it 
would make a difference of seven bars? I just 
wanted to see if I understood you about this doubling 
up. You counted seven bars more, as J understand 
[55] it, than it shows on the invoice. You say the 
invoice shows seven bars? 

A. Seven bars, yes, sir. 

Q. And you counted it fourteen? 

A. I counted it two. 

Q. No, sir, you counted it fourteen, when you 
figured it three hundred and ninety-one ? 

A. Yes, when I tabulated it. 

Q. You counted it fourteen in order to get three 
hundred and ninety-one bars? 
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A. Yes, in checking the total of the original in- 
voice. 

@. So you counted seven bars more than—seven 
bars more than we did? 

A. Well, considering that your invoice calls for 
twenty foot bars cut in two, 

Q. In other words you took this invoice, and you 
thought that Neumeyer and Dimond didn’t know 
what they were doing, and that it ought to be doubled, 
and you proceeded to double it? That is what you 
did, didn’t you? A. No, sir, I did not. 

Q. Well, it is on here as seven and you counted 
it fourteen any way ? 

A. Yes, that is what I said I did. You say at the 
bottom of your invoice that those bars were twenty 
foot cut in two. That would make fourteen, would 
it not? 

Q. No, sir. A. J think it would. 

Q. Mathematically it would, but according to this 
invoice also it would. You are mistaken. I am not 
questioning your motives at all, but you are just hon- 
estly [56] mistaken. Now, aside from that, you 
found missing one bar of one-inch ? 

A. I did not say that I found that. 

Q. Well, you did not find it? 

A. Certainly not. 

Q. It was not there? 

A. Well, I would not say that that is the size. I 
know there is one other shortage, and it is my recol- 
lection it was the one-inch, but I would not swear. 

Q. But you did find one that was not on there at 
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all? A, Yes) gir. 

Q. Was that more or less than the one that was 
missing ? A. What do you mean by more? 

Q. Well, in quantity. 

A. Well, I imagine it would be. It would weigh 
more. 

Redirect Examination. 
(By Mr. BRUENER.) 

Q. I think counsel has made—unintentionally 
made you say something that you did not intend to 
say with reference to doubling up the whole order? 

A. Well, I was going to speak about that. With 
reference to the last two bars, and also the two hun- 
dred and fifty feet, should not be doubled. The last 
two items were only eight feet each. 

Witness excused. [57] 


[Testimony of Robert Gillispie, for Defendant. ] 
ROBERT GILLISPIE, a witness produced on 


behalf of the defendant herein, being first duly sworn, 
testified as follows, to wit: 


Direct Examination. 
(By Mr. BRUENER.) 
. What is your name? 
. Robert Gillispie. 
. You live in Seattle, Mr. Gillispie? 
Yes, sir. 
How long have you lived there? 
. Seven years. 
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What business are you in? 
. Logging supplies. 


a 


o4 Polson Logging Company 


(Testimony of Robert Gillispie.) 

Q. You are connected with the firm of the Mine 
and Mill Supply Company, are you not? 

A. Yes, sir. 

Q. I will ask you to state whether or not at my 
request you made a tabulation, taking Defendant’s 
Exhibit ‘‘C’’ herewith shown you, as a basis, and 
figured out the shortage or overweight, as the case 
may be, of the different sizes of steel, and of the 
number as shown on that tabulation between the 
amount ordered, that is the length ordered, and the 
length actually shipped? 

AY Mes, sir; thedid: 

Q. Just explain, taking for example, the first item 
on Defendant’s Exhibit ‘‘C.’’ I wish you would 
just explain the tabulation which you made. 

Mr. ROBERTS.—As I understand it, Mr. Gilles- 
pie, you have not checked up this steel at all? 

A. No, sir. [58] 

Mr. ROBERTS.—Never have seen it? 

A. Never have seen it; no, sir. 

Mr. ROBERTS.—And you do not know anything 
about it, except some information given to you by 
someone else? 

A. I only know what I saw in the invoice and the 
order. 

Mr. ROBERTS.—I think I have been fairly liberal 
in allowing these figures and all that, but I think that 
this is going a little bit too far, to let Mr. Gillispie 
take this and say that it shows certain results. They 
are in evidence. 

The COURT.—Complicated figures of this kind, I 
think it is competent for some witness to make eal- 
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culations from them. If he is mistaken, I think it 
can be corrected. You have the exhibits here. 

Mr. BRUENER.—Anybody can figure it out; it is 
a matter of figuring it out. It is simply a matter of 
arithmetic, and it is a convenient way of getting it 
before the Court and the jury. 

The COURT.—As long as the tabulations have 
been partly made, it might be completed by adding 
that writing. 

Mr. ROBERTS.—I object on the ground—this 
witness simply asked to take two certain papers here, 
about neither of which does he know anything, and 
then from those two papers to read a certain result. 
Now, I object to that because I cannot be allowed to 
do it, and furthermore because it would be a mere 
repetition of what the papers show. He has to take 
the two papers, because he cannot do it from one. 
Are you just asking him to state what the computa- 
tions are on that one paper? 

Mr. BRUENER.—No, sir; I can tell you in a very 
few words the figures I have made. [59] 

Objection overruled. 

Q. Take the first item, and explain that computa- 
tion? 

A. The first item calls for six 114 x 214, 60 feet, 
10-foot bars, or 20-foot bars cut in two, and I find 
according to this that they shipped 77 feet, 244 in- 
ches, showing a weight of 983 pounds. Now I figure 
that that would be an overshipment of 17 feet, 214 
inches. 

Mr. ROBERTS.—That is, you mean there was 
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shipped 17 feet, 21/4, inches more than the order called 
for? 

A. Yes; and I figured to get at the weight of this 
over shipment if 77 feet, 2144 inches weighed 983 
pounds, how much would 60 feet weigh, or what was 
ordered. . 

Q. Or, in other words, what would 17 feet, 214 in- 
ches weigh ? 

A. Yes; and I took their own figures for it. 

Mr. ROBERTS.—I cannot object to that, because 
he said we sent out more than we were going to 
charge you with, and I am satisfied with that. 

Mr. BRUENER.—I do not know whether you are 
giving us that free or not. I think it is to the con- 
trary. 

Q. Did you make that computation with reference 
to each kind and description of steel that is shown on 
that exhibit? A. Yes, sir. 

@. And did you tabulate those figures that you 
made ? A. Yes, sir. 

Q. Are they correct, as far as you know? 

A. As far as I know, they are correct. Those are 
my figures. 

Mr. BRUENER.—I would like to offer in evidence 
this tabulation or summary as defendant’s next ex- 
hibit. 

Mr. ROBERTS.—My goodness, is that a new one? 

Mr. BRUENER.—Yes. [60] 

The COURT.—It may be admitted, with the same 
understanding, simply put in that shape for the jury 
to more readily understand, or grasp it, and to boil 
this thing down. 


vs. Gustave H. Neumeyer et al. oT 
(Testimony of Robert Gillispie.) 
Whereupon said document is admitted in evidence 
and marked Defendant’s Exhibit ‘‘G’’ of this date. 


Cross-examination. 
(By Mr. ROBERTS.) 

Q. Now, this matter of figuring out weights of 
steel is a complicated thing, is it not? 

A. Not very, when you have the figures before you. 

Q. When you have the figures before you? 

A. Yes, sir. 

Q. Well, I do not mean that; I mean when you 
come to figure it from the steel itself? 

A. Not if you have a pair of scales to put it on. 

Q. You are not pretending to do that. I under- 
stand you simply tabulated another fellow’s tabula- 
tion, which had been tabulated from another tabula- 
tion; 1s that what you did? A. Yes, sir. 

Q. I want to know what you know of this thing of 
getting at an actual shipment of steel. Let me put 
another question to you, Mr. Gillispie: It is not an 
unusual thing for an order to vary somewhat ? 

Mr. BRUENER.—I object to that as incompetent, 
irrelevant and immaterial, and not proper cross- 
examination. 

Mr. ROBERTS.—They have shown that after all 
this tabulation and all this retabulation, that one 
bar was short, but that there was another bar in 
place of that, and that there were a couple of bars 
of choker steel out of a shipment of [61] thirty- 
eight hundred dollars’ worth; I want to show that, 
even assuming that that is true, that that is not an 
unusual variance in an order of this magnitude. 
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Objection overruled. 

Mr. BRUENER.—We have not questioned the wit- 
ness upon that point, if the court please. If they 
desire to make him their own witness—(Inter- 
rupted. ) 

Mr. ROBERTS.—If you make the point that it is 
not proper cross-examination. I think that the objec- 
tion 1s good. 

Witness excused. [62] 


[ Testimony of George A. Mills, for Defendants. | 

GEORGE A. MILLS, a witness produced on be- 
half of the Defendants herein, being first duly sworn, 
testified as follows, to wit: 


Direct Examination. 
(Mr. BRUENER.) 
. Your name is George A. Mills? Ae Vese oir. 
. And you live in the City of Tacoma ? 
» Mesrcin: 
. And you are connected with what company ? 
. L am in the employ of Hunt & Mottet. 
. In what capacity ? 
. Foreman of the warehouse for iron and steel. 
. How long have you been engaged in that busi- 
ness? A. Something like sixteen years. 

Q. Did you, at the request of the Folsom Logging 
Company, examine a shipment of steel in the freight 
warehouse in Hoquiam? A. Yes, sir. 

Q. In the Northern Pacific freight warehouse at 
Hoquiam, and did you measure the different bars of 
steel that you found there? AY VWesysit. 

Q. With whom did you do that? 


OPOPrPOPLOL 
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A. With the gentleman—I do not remember his 
name, but he was on the stand here a few minutes 
ago. 

Q. How did you do it? 

A. Measured the length with a steel tape line, and 
the diameter with a calliper rule. 

Q. What is a calliper rule? 

A. Here is the one that I used there (indicating). 
You lay it [63] on the iron like this (illustra- 
ting), and that gives the diameter of the bar. 

Q. Did you first select out of this shipment the 
different kinds before measuring ? 

A. Yes; laid them on the flat, each size by itself, 
and then measured them. 

Q. Did you take each little pile and measure it? 

A. Yes; and as fast as we measured each little pile, 
we moved it entirely out of the way with a chalk mark 
on them. 

Q. You measured each bar and put down the length 
of each and every bar? 

A. Hach and every bar; yes, sir. 

Q. And put them into a book? A. Yes, sir. 

Q. Are these the figures that you made (indicat- 
ing), and did you make those figures at the time you 
measured each bar, and the length of each bar? 

A. Yes; those are my figures. I made them on the 
16th and 17th of this month. 

Mr. BRUENER.—I will offer this in evidence. 

Mr. ROBERTS.—Still another book ? 

Mr. BRUENER.—Still another book. 

The COURT.—It may be admitted. 
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(Whereupon, Said Book is admitted in evidence, 
and marked Defendant’s Exhibit ‘‘H”’ of this date.) 
Witness excused. [64] 


[Testimony of W. W. Brown, for Defendant. ] 

W. W. BROWN, a witness produced on behalf of 
the defendant herein, being first duly sworn, testified 
as follows: 

Direct Examination. 
(By Mr. BRUENER.) 

Witness testified that he is the machinist, em- 
ploved by the Polson Logging Co. at its main camp, 
called ‘‘ Headquarters Camp,’’ and had been so em- 
ployed for a period of six years; that in September, 
1912; Mr. Sulcove presented himself to the witness in 
the machine-shop; that Sulcove introduced himself 
to witness, handed witness a business card showing 
his name and business, and said that he had been sent 
up by the office, for the purpose of getting the sizes 
of the material the camp used there and other infor- 
mation; that Mr. Kline was the Superintendent and 
would be around shortly; that witness was busy and 
could not go with him at that time; that Sulcove 
requested permission to look around, and witness 
told him he could go wherever he pleased; that 
Sulcove was in different departments of the shop 
and was in and out of the machine shop, and when 
witness could see him, the latter was looking over 
the material, broken parts, etc.; occasionally he came 
to witness for information about material and the 
size thereof, and if it was large enough, etc.; that the 
agent had a scratch tablet and jotted down consider- 
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able information on this paper; that the agent was 
around about an hour and a half when Mr. Kline, 
the superintendent, came, which was about at 11:30 
in the morning; that Kline and the agent talked for 
some time, but not in the presence of witness, but 
witness was called over a number of times to give in- 
formation. Witness denied that he at any time told 
the agent that the camp needed material, and said 
there was nothing really necessary at that time; that 
he did not give the agent the number of bars [65] 
or any number of bars that appears upon the orig- 
inal order introduced by plaintiff, and did not give 
him the different descriptions or other specifications 
appearing on such order. 

Witness then took a copy of the order and went 
over it, item by item, and explained that many sizes 
were not used by the company at all, and that for 
many items shown on the order, the company always 
used Norway Iron instead of steel, and in other re- 
spects the order was not such a-one as could or would 
be used by the Polson Logging Co. 


Cross-examination. 
(By Mr. ROBERTS.) 

On cross-examination witness testified that the Pol- 
son Logging Co. had only one main railroad, with 
different spurs running out from the main line, op- 
erated nine camps, and in general was a large con- 
cern; that when Mr. Sulcove came to camp he handed 
witness a card, but witness denied that it had the 
name of Mr. Kline or Mr. Brown thereon; admitted 
that Mr. Sulcove asked for information about sizes 
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and the kind of material used, and that the witness 

gave him such information; denied that he had told 

Sulcove that the camp needed anything at that time. 
(Witness excused.) 


[Testimony of P. F. Kline, for Defendant. ] 

P. F. KLINE, a witness produced on behalf of the 
defendant herein, being first duly sworn, testified as 
follows: 

Witness was and is the superintendent of the de- 
fendant company, and he testified substantially as 
witness Brown, whose testimony is immediately here- 
above set out. 


[Testimony of J. C. Shaw, for Defendant. | 

J.C. SHAW, a witness produced on behalf of the 
defendant herein, having been heretofore sworn, tes- 
tified as follows: 

Direct Examination. 
(By Mr. BRUENER.) [66] 

Testified that he was the Chief Accountant of the 
defendant company, and connected with the defend- 
ant for a period of fourteen years. ‘Testified that 
he does almost all of the buying of the merchandise 
for the cookhouses and the grocery department and 
the drygoods, and some small orders for iron; in the 
equipment line, in the rolling stock, the rails and 
roadbed, etc., and all heavy material, he usually does 
the buying at the instructions of Robert Polson. 
Testified that Mr. Sulcove had come to the office for 
two years previous and had never obtained an order 
for steel; that in September, 1912, when Sulcove 
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came to the office, witness told him that the company 
was not open for any steel; that it had plenty in the 
warehouse; that Sulcove then wanted to go to camp, 
which permission was refused him by witness; that in 
order to go to camp he would have to get a pass from 
Robert Polson; that salesmen are not allowed at 
camp, and that to his knowledge he did not give Sul- 
cove a card with the name of Mr. Kline and Mr. 
Brown written thereon; denies that he told Sulcove 
that he would call up Mr. Brown and Mr. Kline on the 
telephone and advise them of his coming; that Sul- 
cove then went out and returned two days later, with 
the statement that he had been up to camp and that he 
had a few sizes of steel, and he showed witness a little 
slip of paper with a few sizes thereon, and he said 
that Mr. Kline was very desirous of trying some of 
the steel; that witness told him that if Kline wanted 
those few sizes, he would order them; that he signed 
an order for a few bars of steel at that time, and that 
the signature of ‘‘Polson Logging Company, per J. 
C. Shaw’’ on the original order introduced by plain- 
tiffs, was his signature; that Sulcove did not give him 
a copy of the order and that the order introduced in 
evidence by the plaintiffs, was not the order [67] 
that he had signed, or, in other words, that this or- 
der contains more items than it did contain when he 
signed the order; that the order at the time he signed 
it, contained only specifications for four or five bars 
of steel; that he never heard of the order again until 
February of the next year, when the invoice came 
from Neumeyer & Dimond; that he gave the order 
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for three or four bars, upon the agent’s statement 
that My. Kline wanted the same. 


Cross-examination. 
(By Mr. ROBERTS.) 

Witness admitted that he had bought small orders 
of iron and steel before and usually keeps a copy of 
all orders that go out; admitted that the signature 
on the order was his signature. 

(Witness Excused.) 

Plaintiff’s Exhibit 10 was admitted in evidence 
without objection. 


[Testimony of Robert Polson, for Defendant. ] 

ROBERT POLSON, a witness produced on behalf 
of the defendant herein, being first duly sworn, testi- 
fied as follows: 

That he lives in Hoquiam, and is the manager of the 
Polson Logging Company, and Mr. Alexander Pol- 
son is the President of the Polson Logging Co.; that 
the first time he heard of any order claimed to have 
been given to Neumeyer & Dimond, was in February, 
1913, when he reecived an invoice in the mail for this 
steel. (Referring to Defendant’s Exhibit ‘‘F.’’) 
He looked over the order and found it so strange that 
he looked through all the office records to find if there 
was any copy or any record of any such order, and he 
could find none, and he then asked Mr. Shaw about 
the order ; and'Mr. Shaw told hin that he had given no 
such order; that witness has general charge of all the 
camps andis [68] a practical logger, having been 
in the business since 1894; that the company at no 
time ever purchased even a quarter of a carload of 
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steel, but they purchase only a few bars at a time, and 
that there is a warehouse in back of the office at 
Hoquiam, in which they keep the tool steel, and this 
supply in the warehouse is always kept up by buying 
a few bars at a time; that he never met Mr. Sulcove 
except a year after the order was given, and that he 
had not given Mr. Sulcove a pass to go up to camp a 
year previous. He then went over the items on the 
order, specifically, and called attention to many items 
which were never used by the company and to many 
sizes which could not be used; also, that the quantities 
ordered there would last the company for a good 
many years to come. 

( Witness excused.) 


[Testimony of Alexander Polson, for Defendant. ] 


ALEXANDER POLSON, a witness on behalf 
of the defendant herein, being first duly sworn, tes- 
tified as follows: 


Direct Examination. 
(By Mr. BRUENER.) 

That he had lived in the State of Washington since 
1879; that he is the President of the Polson Logging 
Co.; that the first he ever knew of an alleged order 
to Neumeyer & Dimond, was when his brother called 
his attention to an invoice in February, 1913; that his 
company had never purchased a carload of steel at 
any time. And his testimony in other respects, was 
substantially as Mr. Robert Polson’s. 


Redirect Examination. 
He testified that his company first learned of any 
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discrepancy in the number of bars and of the kind 
and character and description of the steel sent, with 
that specified in the order, was shortly before the 
trial and after Mr. Mills and Mr. Flurschutz [69] 
had measured and weighed the same. 

(Witness excused.) 

Defendant’s Exhibit ‘‘I’’ was then introduced 
without objection. 

Defendant’s Identification ‘‘A’’ was then intro- 
duced as Defendant’s Exhibit ‘‘A-1’’; also Defend- 
ant’s Exhibit ‘‘J.”’ 

Defendant rests. [70] 


Rebuttal. 


[Testimony of George Christoph, for Plaintiff (in 
Rebuttal). ] 

GEORGE CHRISTOPH, a witness produced on 
behalf of the plaintiff herein, being first duly sworn, 
testified in rebuttal as follows: 

Direct Examination. 
(By Mr. ANDERSON.) 

Q. What is your name? A. George Christoph. 

Q. What is your business? 

A. Seattle Drayage & Storage, Seattle. 

Q. Your Company handles shipments of freight? 

A. Yes, sir. 

Q. Have you ever transacted any business for Neu- 
meyer & Dimond ? A Vesesir. 

Q. Through your office in Seattle? ie ese: 

Q. In connection with the Polson Logging Com- 
pany? 
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A. Yes, sir. Distribution of pool cars of steel and 
the like, manufactured or turned out by Neumeyer 
& Dimond. 

Q. I show you Plaintiff’s Exhibit No. 12, for iden- 
tification, do you recognize that? A. I do, sir. 

Q. Have you had them in your files? 

A. Yessir, | 

@. Since the date it bears? A. Yes, sir. 

(. What date is that? A. May 12, 1913. [71] 

Q. What does it pertain to be? 

A. It calls for twelve bars of 144 by 4% steel, 
shipped to the Polson Logging Company by the 
Northern Pacific May 12th. 

Mr. ANDERSON.—We will offer that in evidence. 

No objection. 

(Whereupon said document was admitted in evi- 
dence and marked Plaintiff’s Exhibit No. 12 of this 
date.) 

Q. I hand you Plaintiff’s Exhibit No. 11; do you 
recognize that? AGedes, Sir. 

@. What does it cover ? 

A. Thirty-five bundles, one hundred and eighty- 
eight bars of steel and one hundred and ninety-one 
bars of steel, 28,265 pounds, under Neumeyer & Di- 
mond order, 2012, shipped to the Polson Logging 
Company on March 8, 1913. 

@. That paper has been in your files since that 
date? AG It has: 

Mr. ANDERSON.—I will offer that in evidence 
as Plaintiff’s Exhibit No. 11. 

No objection. 
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(Whereupon said document was admitted in evi- 
dence and marked Plaintiff’s Exhibit No. 11 of this 
date.) 

Q. On both of these papers it bears receipt? 

A. My signature, Seattle Drayage & Storage Com- 
pany, by myself. 

Q. This one (indicating) ? 

A. This signature on both of those are receipted 
by the Northern Pacific. [72] 


Cross-examination. 
(By Mr. BRUENER.) 

Q. This second shipment of twelve bars, 114 by 444 
steel was shipped,—it bears date 5-12-13. That 
would be May 12, 1913? A. Yes, sir. 

Q. And it was shipped approximately two months 
later than the first shipment of steel was sent, two 
months later than the other steel as shown by the 
other bill of lading, or whatever you call it? 

A. Yes, sir. 

(Witness excused.) 

Mr. ROBERTS.—If the Court please, Mr. T. B. 
Sharp testified here yesterday as agent for the Rail- 
way Company at Hoquiam, and introduced the one 
bill of lading that the jury now has. I wired to him 
this morning, and have a telegram back, and counsel 
has consented that I may introduce it. 

(Whereupon said telegram was admitted in evi- 
dence and marked Plaintiff’s Exhibit No. 13 of this 
date. ) 

(Counsel for plaintiff reads Plaintiff’s Exhibit No. 
13 to the jury.) 
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Mr. BRUENER.—I consented that counsel might 
read this telegram. Now, it would appear that 
twelve bars of steel were shipped two months later, 
and when I put Mr. Sharp on the witness stand, I am 
satisfied that he did not know of it, and I am sure that 
I did not know of it, and I consent [73] that this 
telegram be put in so that it may be understood there 
was no intention on our part in any way to deceive 
any one in this matter, because we had no knowledge 
of this second shipment, and I am sure that Mr. 
Sharp did not. 

Mr. ROBERTS.—That may be true, because Mr. 
Sharp wired back very promptly this morning when 
IT wired him with respect to this second shipment. 


[Testimony of William E. Neumeyer, for Plaintiff, 
(in Rebuttal). | 

WILLIAM E. NEUMEYER testified in rebuttal 
for plaintiff, as follows: 

Testified that he sells a great deal of tool steel to 
logging concerns and that the order taken from the 
Polson Logging Co. was a small order for a concern 
of that size. He denied Mr. Robt. Polson’s testi- 
mony, to the effect that it would take years to use up 
such an order. 

(Witness excused.) 


[Testimony of M. S. Sulcove, for Plaintiff (in 
Rebuttal). | 
M. S. SULCOVE, on rebuttal, testified substan- 
tially as Mr. Neumeyer. 
(Witness excused. ) 
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Plaintiff’s Exhibit No. 14 was then offered in evi- 
dence without objection. 


[Testimony of Alexander Polson, for Plaintiff (in 
Rebuttal) .} 


ALEXANDER POLSON, on sur-rebuttal, testi- 
fied that he had absolutely no knowledge of the sec- 
ond shipment of steel testified to by Mr. George 
Christoph. [74] 

Q. The first knowledge you had was here,— (in- 
terrupted. ) 

A. The first knowledge I had was here this morn- 
ing. 

Cross-examination. 
(By Mr. ROBERTS.) 

Q. You would not have taken it if you had known 
it was there? 

A. If I had known it was shipped by Neumeyer & 
Dimond on this same order, I would not have taken 
ieenO,, Sil’, 

(Witness excused. ) 

[Motion for Directed Verdict, etc. ] 


Mr. BRUENER.—If the Court please, I would 
like to interpose a motion at this time, and I would 
move the Court at this time to direct the jury to ren- 
der a verdict in favor of the defendant upon these 
grounds: 

That the evidence conclusively shows that the 
plaintiff has not complied with its contract, assuming 
all the other things about the contract, in shipping 
the goods shown on this order. I do not desire to 
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argue that at any great length at this time, but I de- 
sire to merely call the Court’s attention to this fact: 
Leaving aside the question of the number of bars, 
because there probably will be some dispute about 
that, I will not discuss that or eall your attention to 
it, but the Court will remember that Mr. Sulecove said 
he did not remember anything about the order; that 
he had nothing to do with it after it had been sent 
out. My. Neumeyer also testified that he knew noth- 
ing about the shipment after the order was sent in; 
that he just saw the shipment in the freight-shed in 
Hoquiam in a general way. 

(Further argument by counsel for the defendant.) 
[75] 

The COURT.—Motion denied. Exception al- 
lowed. 

Thereupon, after the close of the testimony and 
before the argument of counsel, defendant’s counsel 
handed to the Court the following instructions re- 
quested by defendant to be given to the jury, to wit: 
Defendant’s Requests Nos. 1, 2, 3, 4, 5 and 6. 

(Jury addressed by counsel for the respective par- 
ties. ) 

Instructions. 
Gentlemen of the Jury: 

The Court will instruct you regarding the law in 
this case. You will have the pleadings with vou 
when vou go out to the jury-room. These consist of 
the complaint and the answer and the reply. You 
will have those pleadings with you there, and if you 
have any doubt left in your minds after the Court 
has instructed you about what the allegations are 
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which are contained in these pleadings, you will at all 
times have the pleadings with you in the jury-room 
to resort to to determine just what the issues are. 
The Court will summarize the pleadings briefly, not 
thereby intending to excuse you from resorting to 
them, but in order that you may have more clearly 
in mind the dispute between the parties while the in- 
structions are being given. The plaintiff is com- 
posed of a firm— (Interrupted. ) 

Mr. ROBERTS.—If the Court please, you will re- 
member in the evidence that Mr. W. E. Neumeyer tes- 
tified that now he is a member of the firm, and that 
he became such since the contract, and counsel has 
kindly consented that the complaint may be amended 
by stating the fact that at the time of the contract 
the firm was as alleged, excepting that it has now the 
addition of W. E. Neumeyer. [76] 

The COURT.—Very well, that may be considered. 

It is alleged that on the date mentioned in this com- 
plaint that the defendant corporation gave the 
plaintiff an order for certain merchandise, and that 
the plaintiff accepted the order and filled it accord- 
ing to its terms, and that the defendant has failed to 
abide by its terms and failed to pay the amount it 
agreed to pay when it gave the order. 

The defendant comes into court in its answer and 
says that it did not give any such order. Then it 
goes on with an affirmative defense, setting up the 
claim, or a recital of how this agent presented himself 
to the office and made certain representations, of his 
going out to camp and making certain other repre- 
sentations, and then coming back to the office again 
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and presenting himself to Mr. Shaw, alleged to be 
the defendant’s bookkeeper, and representing to Mr. 
Shaw that these men out there at the camp had rep- 
resented to him that they needed certain steel, and 
that his Company manufactured the steel they sold, 
and that thereupon Mr. Shaw gave him an order for 
a very much less amount than appears on this con- 
tract—a copy of the contract is attached to the com- 
plaint which you will have with you, as well as the 
original—that these representations of this agent 
were fraudulent, and that because of them this con- 
tract that Mr. Shaw signed, that he was induced to 
sign it by reason of these false and fraudulent repre- 
sentations. 

Now, in this case, before the plaintiffs can recover, 
they must show by a fair preponderance of the evi- 
dence that the contract they sue on was made with the 
[77] defendant; that they performed it and that 
the defendant has not performed it. If you conclude 
that the contract was entered into as written, and you 
come to consider the question of whether it was 
fraudulently obtained, before the defense can escape 
its payment then, it would be necessary for it, the 
Polson Logging Company, to show by a fair prepon- 
derance of the evidence that this fraud has been per- 
petrated as described by it in its answer. 

Now, to consider these questions as I have outlined 
them to you, logically, the first thing to consider 
would be whether the defendant Company made this 
contract, executed this writing upon which the plain- 
tiffs have brought their suit. The defendant is a 
corporation. It can only act through agents; it does 
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nothing by itself. If Mr. Shaw was the general 
buyer for the Polson Logging Company, but if there 
was some secret limitation or instruction upon the 
amount for which he would make a single purchase, 
or a single purchase of steel, without consultation 
with his superiors in the corporation, that would not 
bind the parties dealing with him, providing My. 
Shaw had been held out to the public as a general 
buyer, that is, it would not bind the persons dealing 
with him, unless they knew of the fact that there was 
this instruction or limitation upon his authority to 
buy. When you have determined that question in 
your minds, if you find that Mr. Shaw did not have 
any such authority, and that the plaintiffs knew it, or 
that it was so well known that they should, in the situ- 
ation that their agent was placed there, have known 
that fact, why, you would not have to go any further. 
It would not be the defendant’s contract unless Mr. 
Shaw [78] had the actual authority, or the appar- 
ent authority to make the contract; but if you deter- 
mine that he either had the actual authority or that 
it was in the apparent scope of his authority, that he 
was held out in the eyes of the public to make a con- 
tract, and that he did make some contract, then you 
would go on to the next step, to see whether Mr. Shaw 
signed this contract that has been introduced in evi- 
dence, and a copy of which has been set up in the 
pleadings. If you find that he did not sign that con- 
tract as it appears, as it has been introduced and as 
it has been plead, but that he signed some other 
contract,—the Court is not exactly clear what Mr. 
Shaw’s position there is; you are the sole and exclu- 
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sive judges of the testimony, and you will not be in- 
fluenced by the Court’s recollection of it, but whether 
Mr. Shaw meant to testify that this order, that some- 
thing was added to it after he signed it, or that he 
was busy and this man came back and told him, “I 
have written down these three bars of steel we men- 
tioned, you sign it,’’ and he signed it under those cir- 
cumstances, I do not remember. Butif you conclude 
that the order was different than it has been intro- 
duced here, or plead, than when he did sign it, or if 
you should fail to find by a fair preponderance of the 
evidence that it was, at the time he signed it, as it has 
been introduced in evidence, and as it is plead, why 
that would be as far as you would go. This is the 
identical contract upon which this suit was brought, 
and this must be the one that was entered into before 
the plaintiff can prevail. 

When you come to this matter of fraud, when you 
[79] come to consider that question, as I told vou, 
the burden is upon the defendants to establish that 
defense. It is an affirmative defense and before the 
plaintiffs could be defeated from recovery upon that 
ground, the evidence must clearly and satisfactorily 
establish the fact that there was fraud; fraud is not 
presumed. Of course, the Court probably had better 
instruct you now what fraud consists of. The law 
has never undertaken to define what fraud is, that is, 
to make a comprehensive definition to include all 
fraud, because it has been found that the ingenuity 
of man is such that by the time the courts or legisla- 
tures would define fraud, that man would find some 
way or devise something else just as harmful that did 
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not come within that definition, but briefly, the fraud 
must contain the following elements, fraud of the 
kind of which complaint is made here: That is, a 
party in the situation that this agent Sulcove was 
whom it is claimed made these false representations, 
that he must represent something to be true; that 
that which he represents was not true, but that it was 
false; that when he stated it to be true, that he knew 
it was false; that he stated it with the idea of in- 
ducing the party to whom he stated it to act on the 
belief that it was true, and that it was such a state- 
ment as an ordinarily careful and prudent man, un- 
der the circumstances, would believe to be true, and 
that the man to whom he made it, Mr. Shaw in this 
case, actually did believe it, and acted on account of 
it in signing this contract, and that damage followed 
therefrom, or would follow if the contract was en- 
forced. Now, you will notice in that instruction [80] 
that the false representation must have been made 
with the idea of its being acted upon, inducing Mr. 
Shaw to enter into the contract. Now, as something 
has been said about something that this agent said 
about his house manufacturing steel. If that was 
just a remark thrown in the course of a conversation 
with no intention of influencing Mr. Shaw in making 
this purchase, a matter where men might differ about 
what a house would have to do to manufacture, 
whether it actually had to have a factory,—it is a 
matter of common knowledge to you, these two part- 
ners would not have to make this steel with their own 
hands in order to come within the definition of hav- 
ing manufactured it. A general statement like that 
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would be susceptible of different meanings and you 
will, in the light of the circumstances, give it its ordi- 
nary meaning, and unless the agent intended to mis- 
lead and deceive and influence Mr. Shaw to make the 
purchase when he made that statement or such state- 
ments as you believe from the evidence that he did 
make, you will disregard it. 

Now, a further instruction I will give you concern- 
ing fraud; a man who does not exercise ordinary pru- 
dence and caution himself in entering into a contract, 
cannot complain successfully. If Mr. Suleove did 
- nothing to deceive Mr. Shaw about what was in that 
order, and after a general talk, simply that he had 
been out there at the camp and looked around, a gen- 
eral talk upon which Mr. Shaw as an ordinarily care- 
ful and prudent man, situated as he was, would have 
no justification in relying upon as the basis of a con- 
tract, and the agent presented it to him, andhe [81]. 
simply signed it without looking at it, he cannot 
complain. But if the agent, after talking with Mr. 
Shaw regarding these few bars of steel, three, four or 
five, or whatever the small number was that Mr. 
Shaw testified about, he told him that it was all right, 
to write it up and then bring it in afterwards, and if 
he then brought it back and it contained all of these 
things, and he waited for Mr. Shaw and Mr. Shaw 
was busy and then gave it to Mr. Shaw and said, ‘*I 
have written that up,’’ and then Mr. Shaw had signed 
it, that would be fraud, and then the company would 
not be bound by a contract secured in such an unfair 
way, if you believe that the evidence clearly and sat- 
isfactorily shows that. 
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I have told you in the course of these instructions 
that fraud is not presumed. Now, the intention to 
deceive, as [ have pointed out to you, is one of the ele- 
ments of fraud, what a man’s intentions are, whether 
or not he intends to deceive you, is a process of his 
mind; you cannot tell what a man intends, except by 
what he says and does, and the circumstances under 
which he says and does it. 

A great deal of the evidence in this case has been 
admitted because there was a charge of fraud in the 
securing of this order. When an allegation of that 
kind is made, the rules of evidence are different; the 
bars are thrown down, and all the surrounding cir- 
cumstances, and a great deal of evidence goes in, to 
enable you to make up your minds whether there was 
any intention to deceive. [82] 

The burden of proof is upon the plaintiff as I 
pointed out to you, to show that the contract was 
made as they plead and that it was performed by 
them, that is, they must, before they can recover in 
this suit have furnished, as agreed by them, when 
they accepted this order, the kind, the amount, and 
the description of property included in the order for 
this merchandise. If they did not they cannot pre- 
vail. 

The verdicts which I will submit to you, one finds 
for the defendant and one for the plaintiffs. The 
prayer of the Complaint, I believe, is for interest. 
If you find the performance of the contract by the 
plaintiffs, if you find they have under the instructions 
I have and will give you, you will insert in the blank 
that is left in one verdict, this amount, $3,395.39, with 
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interest at six per cent from March 6th, 1913. 

The Court will read to you certain written instruc- 
tions. In so far as they may be repetitions of what I 
have already told you in substance you will not con- 
clude that the Court is trying to impress upon your 
minds one part of the case to the exclusion of another 
part upon which there has been no repetition. 

‘‘This action is brought by Gustav Neumeyer and 
Abraham Diamond, copartners doing business under 
the name and style of Neumeyer & Diamond against 
the Polson Logging Company, a corporation, to re- 
cover $3,895.39, together with interest at the legal 
rate, from March 6th, 1913, said sum being the al- 
leged purchase price of certain goods wares and mer- 
chandise, which the plaintiffs [83] allege defend- 
ant ordered from them. The order which the plain- 
tiffs allege was given by the defendant— (inter- 
rupted. ) 

Mr. BRUENER.—Excuse me, I think that was re- 
quested; I will withdraw that request and save time. 

The COURT.—‘‘The burden of proof is upon the 
plaintiffs to prove the material allegations of their 
Complaint by the preponderance of the evidence. 
The burden is upon them to prove the contract, the 
terms thereof, the performance of the contract on 
their part and also that the goods delivered or ten- 
dered to the defendant complied with the contract. 
It is also incumbent upon the plaintiffs to prove by 
a fair preponderance of the evidence that J. C. Shaw, 
who signed the order on behalf of the defendant, had 
authority or apparent authority, to sign this order 
on behalf of the defendant company, if you find that 
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he did so sign such order. 

The burden of proof is upon the defendant to prove 
the material allegations of its affirmative defense by 
a fair preponderance of the evidence. In other 
words, if you find that J. C. Shaw, acting for the 
defendant company, gave the order of steel sued on, 
and said Shaw had authority, or apparent authority 
to bind the defendant company by such order of mer- 
chandise, then the burden rests upon the defendant 
to prove by a fair preponderance of the evidence that 
the signature of said Shaw to said order was pro- 
cured through fraud of the salesman acting for and 
on behalf of the said plaintiffs.’’ 

‘“‘Tf you find that the defendant ordered the goods, 
[84] wares and merchandise sued on, and gave the 
order as contended for by the plaintiffs, and said or- 
der was not procured through fraud, as alleged by 
the defendant, and you find that the person who 
signed said order on behalf of the defendant com- 
pany, to wit, J. C. Shaw, had authority, or apparent 
authority, as will hereafter be explained to order said 
goods on behalf of the defendant company, and if 
you further find that the plaintiffs delivered, or ten- 
dered the delivery of steel called for by the contract 
to the defendant at Hoquiam, Washington, and the 
defendant wrongfully refused payment thereof, then 
you will find for the plaintiffs for the amount agreed 
to be paid for said goods, as is provided for in such 
order, with interest. In determining the fact of 
whether or not the plaintiffs have complied with their 
contract, in delivering or in tendering delivery to the 
defendant of the steel ordered, if you find it was or- 
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dered, I instruct you that to constitute a good deliv- 
ery in law, so as to make the defendant liable for said 
steel, the steel must correspond in quantity and in 
kind and description with that named in the order.”’ 

‘*It is incumbent upon the plaintiffs by a fair pre- 
ponderance of the evidence to establish that the order 
for the merchandise in question was given by the de- 
fendant, and in order to establish that fact, it is fur- 
ther necessary for the plaintiffs to establish this fact, 
and it is further necessary for the plaintiff to estab- 
lish by a fair preponderance of the evidence that J. 
C. Shaw had authority under the circumstances to 
act for the [85] defendant. If Mr. Shaw, with 
the knowledge of the Polson Logging Company, held 
himself out as the agent of such company, with au- 
thority to purchase supplies, the defendant company 
is bound by the contract which Mr. Shaw made with 
the plaintiffs for the steel, and this would be true, 
even if you should find that Mr. Shaw in making the 
contract, transgressed the instructions he had re- 
ceived from his principal. Any secret limitations 
upon his authority not revealed to the plaintiffs are 
no defenses to the defendant in this action. If yon 
find that J. C. Shaw had authority to make purchases 
from persons with whom he chose to deal, or to make 
any indefinite number of purchases, he is deemed in 
law to be a general agent, and he is none the less a 
general agent because his powers do not extend over 
the whole business of his principal, the Polson Log- 
ging Company. It is immaterial whether or not 
Shaw exceeded his powers or authority, if you find 
that in making this purchase, if you find he did make 
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it, he was acting in the scope of his authority, that is, 
if you find the course of dealing of the defendant 
company, and the part taken therein by Shaw has 
been such as to reasonably warrant the presumption 
that Shaw was authorized to act in the capacity in 
which he was assumed to act in making this purchase, 
and if you find that the plaintiffs relied thereon in 
good faith, and the exercise of reasonable prudence, 
the defendant would then be bound by the acts of 
Shaw.’’ 

‘‘Fraud is never presumed. The presumption is 
that [86] all men deal fair and honestly with each 
other and the one who charges fraud assumes the bur- 
den of proving the fraud charged and before you 
would be justified in finding that any fraud was per- 
petrated by plaintiffs or their agent, you must find 
that defendant has proven such fraud by evidence 
that is clear and convincing to your minds as jurors.”’ 

The Court in these instructions has referred to 
the burden of proof being upon the plaintiffs as re- 
gards making out a prima facie case, showing the 
contract and the performance by them and the non- 
performance by the defendant, and that the burden 
of proof, or the burden of showing fraud by a fair 
preponderance of the evidence was upon the de- 
fendant. 

Now, this expression ‘‘fair preponderance of the 
evidence’’ as used in these instructions, means the 
greater weight of the evidence and as evidence does 
not weigh in the sense that material things do, the 
Court can only tell you that that evidence pre- 
ponderates which is of such a character and so ap- 
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peals to your reason and your experience and your 
understanding as to create and induce belief in your 
minds if there is a dispute in the testimony, that it is 
still of such a character as to create and induce belief 
in your minds in spite of what has been brought 
against it. 

You are, in this case, as in every case where ques- 
tions of fact are submitted to the jury, the sole and 
exclusive judges of every question of fact in the 
case and the weight of the evidence and the credi- 
bility [87] of the witnesses. In weighing the 
evidence and in passing upon the credibility of the 
witnesses, you should take into account all that your 
experience has taught you regarding the guides 
which are safe, in arriving at where the truth lies 
in human transactions. Among the things you 
should take into consideration is the witnesses com- 
ing before you, how they testified, how they acted 
in giving their testimony, whether they struck you 
as trying to tell you the exact truth, neither adding 
to it or taking from it, telling you things just as 
they had seen or known them, or whether they ap- 
peared to you to be reluctant, evasive, hesitating, 
how they conducted themselves. On the other hand, 
you should take into consideration whether the wit- 
ness appeared to be too willing, running on, con- 
stantly volunteering testimony about which nothing 
had been asked, what the law ealls “Swift wit- 
nesses.’’ Also you will take into consideration the 
situation in which each witness was as enabling that 
witness to clearly know and remember the things 
about which he undertook to testify, and the testi- 
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mony of each witness by itself, whether it 1s con- 
sistent as a whole, whether it is so detailed and exact 
and full as to induce belief in your minds, and 
whether it is corroborated where you would expect it 
to be coroborated if it were true, or whether it is 
contradicted by other evidence in the case. Also 
you should take into account the interest any witness 
may be shown to have in the case, and one of the 
plaintiffs having testified, and officers of the defend- 
ant company having testified, you will weigh their 
[88] evidence by the same rules that you weigh the 
evidence of other witnesses, including their natural 
interest in the result of the case. 

If you should believe that any witness has testified 
falsely in any material matter at issue in this case, 
you may disregard the entire evidence of such wit- 
ness, except as the same has been corroborated by 
other credible testimony. Before you apply this 
rule to the testimony of any witness, you must re- 
member that it includes this element: It is necessary 
that he should have testified falsely, that means, 
that he testified falsely and with the obvious inten- 
tion of deceiving you, not that he made a mistake, 
or testified in an exaggerated way, as interested wit- 
nesses are liable to do; it means that he willfully 
and intentionally testified falsely with the purpose 
of deceiving you, and not only that, but on a material 
matter. It is not everything that a witness says on 
the stand that is material in a lawsuit. It must be 
in some material matter; that means some element, 
or some part of the evidence that the case depends 
upon to some extent. 
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The COURT.—Anything further, gentlemen? 

A JUROR.—I would like to ask about the weight. 
I am a little mixed on that, as to the shipment of the 
order. 

The COURT.—You are the sole judges of the 
facts and the evidence, and a great part of it is writ- 
ten and part of it has gone in by word of mouth and 
you will have to settle that by yourselves. 

Mr. ROBERTS.—I have no exceptions. [89] 

Mr. BRUENER.—I desire to accept the the 
Court’s refusal to grant the entire instruction Num- 
ber 3 proposed by the defendant. 

Exception allowed. 

Mr. BRUENER.—I desire also to except to the 
refusal of the Court to give Instruction Number 4 
requested by the defendant, also to the refusal of 
the Court to give requested instruction Number 6 by 
the defendant, and also I desire to except to the last 
written instruction given by the Court, which I think 
was propounded by the plaintiffs. The words ‘‘clear 
and convincing’’ I desire to except especially to. 

The COURT.—If I used the word ‘‘convincing’”’ 
I will change that to ‘‘clear and satisfactory,”’ that 
is, on the instruction with regard to fraud, that is, 
it must be ‘‘clearly and satisfactorily shown.”’ 
Otherwise, the exceptions will be allowed. 

The COURT.—The ease is over. I will say, Mr. 
Bruener, I think I went over in my general instruc- 
tions what you are entitled to, in those two refusals. 
Both sides in this case have tried all of the fraud; 
it has been plead, and no objection made to the evi- 
dence, and it has been argued, but still, in my mind, 
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there is some question about whether some elements 
in fraud might lie in law, and be confined to equity, 
and I have tried to keep away from that point as far 
as I know while giving vou everything I thought you 
were entitled to in your requests. 

(Jury retires.) [90] 


[Instructions Requested by Defendant, and 
Refused. ] 

INSTRUCTION No. 3, requested by defendant 
and which was refused by the Court and exception 
duly taken and allowed, reads as follows, to wit: 

If you find that the defendant ordered the goods, 
wares and merchandise sued on and gave the order 
as contended for by the plaintiffs, and said order 
was not procured through fraud, as alleged by the 
defendant, and you find that the person who signed 
said order on behalf of the defendant company, 
to wit: J. C. Shaw, had authority or apparent au- 
thority, as will hereafter be explained, to order said 
goods on behalf of the defendant company, and if 
you find further that the plaintiffs delivered or ten- 
dered a delivery of the steel called for by the con- 
tract, to the defendant at Hoquiam, Washington, 
and the defendant wrongfully refused payment 
thereof, then you will find for the plaintiffs for the 
amount agreed to be paid for said goods, as provided 
for in said order, with interest. In determining the 
fact, whether or not the plaintiffs have complied 
with their contract in delivering or tendering de- 
livery to the defendant of the steel ordered, if you 
find it was ordered, I instruct you that to constitute 
a good delivery in law, so as to make the defendant 
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liable for said steel, the same must correspond in 
quantity and in kind and description with that named 
in the order. The defendant was not obliged to ac- 
cept any less or any greater number of bars of steel 
than ordered, nor was the defendant obliged to 
accept bars of steel or any less or great length than 
ordered, and if the steel, or any part thereof, deliv- 
ered or tendered to the said defendant, did not 
comply with the contract in this, to wit: that said 
bars of steel were less or greater in number than 
shown on the order sued on, or said bars of steel, 
or some thereof, were not of the length specified in 
the order, but [91] were of a greater or less 
length, then the defendant had a right to reject the 
whole of said order so delivered or tendered, because 
the failure of the seller, the plaintiffs in this ease, 
to deliver the quantity specified, or to deliver steel 
of the length specified, constituted a total breach of 
the contract. The plaintiffs in this case were bound 
to tender or deliver the number of bars of steel 
ealled for, and were bound to tender bars of steel 
of the length called for, and if you find that the 
plaintiffs did not deliver or tender delivery of the 
number of bars of steel specified in the order, or the 
bars delivered or tendered were of a greater or less 
length than twenty feet cut in two, then you will 
find your verdict for the defendant. 

30 Cyc—Sales 202, 204, 206. 

Am. & Eng. Encycl. Law, 2 Ed., Vol. 24, p. 1077. 

Benjamin on Sales, 4th Ed., p. 800. 

Brawley vs. U.'S., 6 Otto 168, 06 U. S. 168, 171, 

W2) . 
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Norrington vs. Wright, 29 Law Ed., p. 366, 115 
U, Salo. 

Filley vs. Pope, 115 U. 8. 213; 29 Law Kd. 372. 

Pope v. Allis, 115 U.S. , 29 Law Ed. 393. 

Pittsburgh Plate Glass Co. vs. Kurlin Bros. Co., 
122 Fed. 414. 

Kalamazoo Corset Co. v. Simon, 129 Fed. 144. 

J. A. Coates & Sons vs. Huffine, 41 N. E. p. 468. 

Inman vs. Elk Cotton Mills, 92 8. W. 760. 

Patrick vs. Norfolk Lumber Co. (Nebr.), 119 
N. W. 780. 

Springfield Shingle Co. v. Edgecomb Mill Co., 
52 Wash. 620. 

INSTRUCTION No. 4, requested by the defend- 
ant and refused by the Court and exception to the re- 
fusal being duly taken and allowed, reads as follows, 
to wit: 

The defendant alleges in its affirmative defense, 
that the plaintiffs’ salesman represented to Mr. 
Shaw, whose name is subscribed to the order, that 
the goods sold and to be delivered by his, the said 
plaintiff’s firm, were manufactured by it, and that 
the said Shaw, acting on behalf of his company, was 
induced through said representation, to give the said 
plaintiffs an order for steel, differing, however, from 
the order sued on; that said representation so alleged 
to have been made, was [92] false, and that the 
goods sold and delivery tendered by the said plain- 
tiffs were not, in fact, manufactured by them. In 
this connection, I instruct you, that if you find that 
the plaintiffs’ agent did represent to Mr. Shaw, act- 
ing on behalf of the defendant company, this his said 
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firm would manufacture the steel and that the said 
Shaw was induced to sign an order for steel by rea- 
son of said representation, or said representation 
was one of the inducements to the said Shaw signing 
or giving said order, or any order; and if you find 
further, that said representation was false and that 
said plaintiffs did not manufacture said steel, then I 
instruct you that your verdict shall be for the 
defendant. 

INSTRUCTION NO. 6 requested by defendant 
and refused by the Court and exception to such re- 
fusal having been duly taken and allowed, reads as 
follows, to wit: 

Jf you find that the defendant ordered the goods, 
wares and merchandise sued on and gave the order 
as contended for by the plaintiffs, and said order 
was not procured through fraud, alleged by the de- 
fendant, and you find that the person who signed 
said order on behalf of the defendant company, 
to wit: J. C. Shaw, had authority or apparent au- 
thority, as will hereafter be explained, to order said 
goods on behalf of the defendant company, and if 
you find further that the plaintiff delivered or ten- 
dered a delivery of the steel called for by the con- 
tract, to the defendant at Hoquiam, Washington, 
and the defendant wrongfully refused payment 
thereof, then you will find for the plaintiffs for the 
amount agreed to be paid for said goods, as provided 
for in said order, with interest. In determining the 
fact, whether or not the plaintiffs have complied 
with their contract in delivering or tendering de- 
livery to the defendant of the steel ordered, if you 
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find it was ordered, I instruct you that [93] to 
constitute a good delivery in law, so as to pass the 
title to the steel to the defendant and to make the 
defendant liable for steel, the same must strictly 
correspond in quantity and in kind and description 
with that named in the order. The defendant was 
not obliged to accept any less or any greater number 
of bars of steel than ordered, nor was the defendant 
obliged to accept bars of steel of any less or greater 
length than ordered, and if the steel delivered or 
tendered to the said defendant, did not comply with 
the contract in this: that said bars of steel were less 
or greater in number than shown on the order sued 
on, or said bars of steel were not of the length speci- 
fied in the order, but were of a greater or less length, 
then the defendant had a right to reject the whole 
of said order so deliverd or tendered, because the 
failure of the seller, the plaintiffs in this case, to 
deliver the quantity specified, or to deliver steel of 
the length specified, constituted a total breach of the 
contract. The plaintiffs in this case were bound to 
tender or deliver the exact quantity of bars of steel 
called for—neither more nor less—and were bound 
to tender bars of steel of the length called for— 
neither more nor less—and if you find that the plain- 
tiffs did not deliver or tender delivery of the exact 
number of bars of steel specified in the order, or the 
bars delivered, or tendered were of a greater or less 
length than twenty feet cut in two, then you will find 
your verdict for the defendant. [94] 

AND BE IT FURTHER REMEMBERED, 
That on the —— day of September, 1914, the jury 


us. Gustave H. Neumeyer et al. 91 


returned into court and rendered a verdict in favor 
of the plaintiffs and against the defendant, in the 
sum of $3,895.39 and interest, and thereafter and, 
to wit: on the 30th day of September, 1914, defend- 
ant duly filed and served a Motion for Judgment 
Notwithstanding the Verdict; 

AND BE IT FURTHER REMEMBERED, 
That thereafter, on the 9th day of October, 1914, 
Judgment was entered in said cause, in favor of the 
said plaintiffs and against said defendant, in the 
sum of $3,895.39, together with interest and for costs 
and disbursements in said action; 

AND BE IT FURTHER REMEMBERED, 
That thereafter and to wit: on the 14th day of No- 
vember, 1914, the defendant duly filed and served a 
Motion for New Trial in said cause; 

AND BE IT FURTHER REMEMBERED, 
That on the 24th day of November, 1914, and in term 
time, the Court did, on the application of the said 
defendant, and for good cause shown, give the said 
defendant until December 20th, 1914, in which to 
draw up, serve and file its Bill of Exceptions in said 
cause ; 

AND BE IT FURTHER REMEMBERED, 
That on the 30th day of November, 1914, defendant’s 
Motion for Judgment Notwithstanding the Verdict 
and its Motion for a New Trial herein, were duly 
presented to the Court and argued, and said Motion 
for new trial was by the Court overruled; to which 
ruling the defendant excepted and its exception was 
duly allowed. [95] 
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Dated at Aberdeen, Washington, this 30th day of 


January, 1915. 
BRIDGES & BRUENER, 


Attorneys for Defendant and Plaintiff in Error. 


Grant of Writ. 

The Writ of Error prayed for in the above cause 
is hereby granted this 2 day of February, A. D. 1915, 
and the amount of bond to be given by the said peti- 
tioner, is hereby fixed at the sum of Ten Thousand 
($10,000) Dollars, which bond when accepted, condi- 
tioned as provided by the Circuit Court of Appeals, 
shall be a cost and supersedeas bond on appeal in said 


action. 
EDWARD E. CUSHMAN, 


District Judge. 
(Filed Feb. 2, 1915.) [98] 


Assignments of Error. 

Comes now Polson Logging Company, the defend= 
ant, and makes and files the following Assignments 
of Error in the above cause, to wit: 

if 

The District Court of the United States for the 
Western District of Washington, Southern Division, 
erred in overruling and refusing to grant defendant’s 
motion for a nonsuit, at the close of the plaintift’s 
testimony, and in refusing to instruct the jury to 
bring in a verdict for the said defendant, after de- 
fendant had challenged the sufficiency of plaintiffs’ 
testimony at the close thereof. Said motion should 
have been granted for the reason that the plaintiffs 
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failed to prove that they delivered or tendered de- 
livery of the said defendant, bars of steel of the 
kind, character and description called for by the 
contract and in accordance therewith. 

abil: 

That the Court erred in overruling the defendant’s 
motion for a directed verdict, at the close of all the 
testimony, for the reason that the evidence in the 
ease conclusively shows that the plaintiffs did not 
deliver or tender delivery to the defendant, personal 
property of the kind, character and description 
called for by the contract sued on and in accordance 
with said contract. 

TIT. 

That the Court erred in refusing to give to the jury 
Instruction No. 3, duly requested by said defendant 
on the trial of said cause, which instruction reads as 
follows: [99] 


INSTRUCTION NO. 3. 

If you find that the defendant ordered the goods, 
wares and merchandise sued on and gave the order 
as contended for by the plaintiffs, and said order was 
not procured through fraud, as alleged by the de- 
fendant, and you find that the person who signed said 
order on behalf of the defendant company, to wit: 
J. C, Shaw, had authority or apparent authority, as 
will hereafter be explained, to order said goods, on 
behalf of the defendant company, and if you find 
further that the plaintiffs delivered or tendered a 
delivery of the steel, called for by the contract, to the 
defendant at Hoquiam, Washington, and the defend- 
ant wrongfully refused payment thereof, then vou 
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will find for the plaintiffs for the amount agreed to 
be paid for said goods, as provided for in said order, 
with interest. In determining the fact, whether or 
not the plaintiffs have complied with their contract 
in delivering or tendering delivery to the defendant 
of the steel ordered, if you find it was ordered, I in- 
struct you that to constitute a good delivery in law, 
so as to make the defendant liable for said steel, the 
same must correspond in quantity and in kind and 
description with that named in the order. The de- 
fendant was not obliged to accept any less or any 
greater number of bars of steel than ordered, nor was 
the defendant obliged to accept bars of steel of any 
less or greater length than ordered, and if the steel, 
or any part thereof, delivered or tendered to the said 
defendant, did not comply with the contract in this, 
to wit: that said bars of steel were less or greater 
in number than shown on the order sued on, or said 
bars of steel, or some thereof, were not of the length 
specified in the order, but were of a greater or less 
length, then the defendant had a right to reject the 
whole of said order so delivered or tendered, because 
the failure of the seller, the plaintiffs in this case, 
to deliver the quantity specified, or to deliver steel of 
the length specified, constituted a total breach of the 
contract. The plaintiffs in this case were bound to 
tender or deliver the number of bars of steel called 
for, and were bound to tender bars of steel of the 
length called for, and if you find that the plaintiffs 
did not deliver or tender delivery of the number of 
bars of steel specified in the order, or the bars de- 
livered or tendered were of a greater or less length 
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than twenty feet cut in two, then you will find your 
verdict for the defendant. 
30 Cyc-Sales, 202, 204, 206. 
Am, & Eng. Encycl. Law, 2: Ed., Vol. 24, p. 1077. 
Benjamin on Sales, 4th Ed., p. 800. 
Brawley vs U.8., 6 Otto 168, 06 U. 8. 168, 171, 


172. 
Norrington vs. Wright, 29 Law Ed., p. 366, 115 
U.S. 180. 
Filley vs. Pope, 115 U. 8. 213, 29 Law Ed., 372. 
Pope vs, Allis, 115 U. 8. ——, 29 Law Ed. 393. 
Pittsburgh Plate Glass Co. vs. Kurlin Bros. Co.. 
122 Fed. 414. 


Kalamazoo Corset Co. v. Simon, 129 Fed. 144. 
J. A. Coats & Sons vs. Huffine, 41 N. E., p. 465. 
Inman vs. Elk Cotton Mills, 92:8. W. 760. 
Patrick vs. Norfolk Lumber Co. (Nebr.), 115 
N. W. 780. 
Springfield Shingle Co. vs. Edgecomb Mill Co., 
52 Wash. 620.’’ [100] 
IV. 

That the Court erred in refusing to give to the Jury 
Instruction No. 4, duly requested by said defendant 
on the trial of said cause, which instruction reads as 
follows: 

“INSTRUCTION NO. 4. 

The defendant alleges in its affimative defense, 
that the plaintiff’s salesman represented to Mr. 
Shaw, whose name is subscribed to the order, that 
the goods sold and to be delivered by his, the said 
plaintiff’s firm, were manufactured by it, and that 
the said Shaw, acting on behalf of his company, was 
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induced through said representation, to give the said 
plaintiffs an order for steel, differing, however, from 
the order sued on; that said representation so alleged 
to have been made, was false, and that the goods sold 
and delivery tendered by the said plaintiffs were not, 
in fact, manufactured by them. In this connection, 
I instruct you, that if you find that the plaintiffs’ 
agent did represent to Mr. Shaw, acting on behalf 
of the defendant company, that his said firm would 
manufacture the steel and that the said Shaw was 
induced to sign an order for steel by reason of said 
representatation, or said representation was one of 
the inducements to the said Shaw signing or giving 
said order, or any order; and if you find further, that 
said representation was false and that said plaintiffs 
did not manufacture said steel, then I instruct you 
that your verdict shall be for the defendant.”’ 
NG 

That the Court erred in refusing to give to the 
jury Instruction No. 6, duly requested by said de- 
fendant on the trial of said cause, which instruction 
reads as follows: 


“INSTRUCTION NO. 6. 

If you find that the defendant ordered the goods, 
wares and merchandise sued on and gave the order 
as contended for by the plaintiffs, and said order was 
not procured through fraud, as alleged by the defend- 
ant, and you find that the person who signed said 
order on behalf of the defendant company, to wit: 
J. C. Shaw, had authority or apparent authority, as 
will hereafter be explained, to order said goods on 
behalf of the defendant company, and if you find fur- 
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ther that the plaintiff delivered or tendered a de- 
livery of the steel called for by the contract, to the 
defendant at Hoquiam, Washington, and the defend- 
ant wrongfully refused payment thereof, then you 
will find for the plaintiffs for the amount agreed to 
be paid for said goods, as provided for in said order, 
with interest. In determining the fact, whether or 
not the plaintiffs have complied with their contract 
in delivering or tendering delivery to the defendant 
of the steel ordered, if you find it was ordered, I in- 
struct [101] you that to constitute a good deliv- 
ery in law, so as to pass the title to the steel to the de- 
fendant and make the defendant liable for said steel, 
the same must strictly correspond in quantity and 
in kind and description with that named in the order. 
The defendant was not obliged to accept any less or 
any greater number of bars of steel than ordered, 
nor was the defendant obliged to accept bars of steel 
of any less or greater length than ordered, and if the 
steel delivered or tendered to the said defendant, did 
not comply with the contract in this; that said bars 
of steel were less or greater in number than shown 
on the order sued on, or said bars of steel were not 
of the length specified in the order, but were of a 
greater or less length, then the defendant had a right 
to reject the whole of said order so delivered, or 
tendered, because the failure of the seller, the plain- 
tiffs in this case, to deliver the quantity specified, or 
to deliver steel of the length specified, constituted 
a total breach of the contract. The plaintiffs in this 
case were bound to tender or deliver the exact quan- 
tity of bars of steel called for—neither more nor 
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less—and were bound to tender bars of steel 
of the length called for—neither more nor less— 
and if you find that the plaintiffs did not de- 
liver or tender delivery of the exact number of bars 
of steel specified in the order, or the bars delivered 
or tendered were of a greater or less length than 
twenty fect cut in two, then you will find your ver- 
dict for the defendant.”’ 
VI. 

That the Court erred in denying defendant’s mo- 
tion for judgment notwithstanding the verdict. 

ale 

That the Court erred in denying defendant’s mo- 
tion for a new trial, for the reason that Instructions 
No. 3, 4 and 6 should have been given by the Court 
to the jury, and because the testimony of the plain- 
tiffs with reference to the completion of the contract 
on their part, was not sufficient to justify the verdict 
and the judgment. 

WHEREFORE the defendant prays that the 
judgment of the said District Court of the United 
States for the Western District of Washington, 
Southern Division, be set aside and reversed. 

BRIDGES & BRUENER, 
Attorneys for Defendant. 
(Filed Feb. 2, 1915.) [102] 


Bond on Writ of Error. 

KNOW ALL MEN BY THESE PRESENTS: 
That we, Polson Logging Company, a corporation, 
as prineipal, and Alex Polson, Robert Polson, and 
W. J. Patterson, as sureties, are held and firmly 
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bound unto Gustave H. Neumeyer and Abrham J. 
Dimond, copartners doing business under the name 
and style of Neumever & Dimond, the plaintiffs 
above named, in the full and penal sum of Ten 
Thousand ($10,000) Dollars, for which payment 
truly to be made, we and each of us, for ourselves, 
our successors, heirs, administrators and assigns, 
do bind ourselves jointly and severally, firmly by 
these presents. 

Dated this 28th day of January, A. D. 1915. 

The condition of this obligation is such,— 

Whereas the above-named defendant, Polson Log- 
ging Company, has sued out a Writ of Error to the 
United States Cireuit Court of Appeals for the 
Ninth Circuit, to reverse the judgment rendered in 
the above-entitled cause by the District Court of 
the United States for the Western District of Wash- 
ington, Southern Division, 

Now, therefore, if the above-named defendant, 
Polson Logging Company, shall prosecute said writ 
to effect and answer all costs and damages, if it shall 
fail to make good its plea, then this obligation shall 
be void, otherwise to remain in full force and virtue. 

It is expressly understood and agreed by the 
sureties hereto, that in case of breach of any condi- 
tion of this bond, this Court may, upon notice to 
them of not less than ten (10) days, proceed sum- 
marily in this action to ascertain the amount which 
such sureties are bound to pay on account of such 
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breach, and render judgment therefore against them 
and let execution issue. [10214] 
POLSON LOGGING COMPANY, 
By ALEX POLSON, 
President. 
ALEX POLSON, 
W. J. PATTERSON, 
ROBERT POLSON, 
Sureties. 
State of Washington, 
County of Chehalis,—ss. 

Alex Polson, Robert Polson and W. J. Patterson, 
being first duly sworn, on oath, each for himself 
and not one for the other, deposes and says: That 
he is a resident and freeholder within the Western 
District of Washington, and that he is worth the 
sum mentioned in the foregoing obligation, over and 
above all his debts and habliities, exclusive of prop- 
erty exempt from execution and in property situ- 
ated in the State of Washington. 

ALEX POLSON, 
W. J. PATTERSON. 
ROBERT POLSON. 

Subseribed and sworn before me this 28th day 
of January, 1915. 

[ Notarial Seal] THEO B. BRUENER, 
Notary Public in and for the State of Washington, 

Residing at Aberdeen. 

The foregoing bond approved as to form and 

sufficiency of sureties, February 2d, 1915. 
EDWARD E. CUSHMAN, 


Judge. 
(Filed Feb. 2, 1915.) [103] 
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Waiver of Sureties. 

The undersigned, Alex Polson, Robert Polson, 
and W. J. Patterson, being the sureties on the 
Appeal and Supersedeas Bond filed in the above 
cause, do hereby waive any objections to, or any 
claim of right or privilege by reason of the fact that 
the obligation of said bond runs only to two of the 
partners, to wit, Gustave H. Neumeyer and Abrham 
J. Dimond, in whose name the said suit was prose- 
cuted, and does not run to the other partner, to wit, 
William EK. Neumeyer, and who was made a party 
plaintiff at the end of the trial of said cause. 

Dated at Aberdeen, Washington, this 18th day of 
February, 1915. 

ALEX POLSON. 
ROBERT POLSON. 
W. J. PATTERSON. 

[Endorsed]: Filed in the U. S. District Court, 
Western Dist. of Washington, Southern Division. 
Feb. 27, 1915. Frank L. Crosby, Clerk. By F. M. 
Harshberger, Deputy. [104] 


Stipulation for Removal of Exhibits. 

IT IS STIPULATED by and between the parties 
hereto, through their respective attorneys, that all 
of the exhibits filed in the above-entitled court and 
in the above-entitled cause may be transmitted and 
sent to the Clerk of the Circuit Court of Appeals, in 
the appeal of the above-entitled cause as part of the 
record thereof. 
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Dated at Seattle, Washington, this 4 day of 
February, 1915. 
JOHN W. ROBERTS, 
NELSON R. ANDERSON, 
Attorneys for Plaintiffs. 
BRIDGES & BRUENER, 
Attorneys for Defendant. 


[Endorsed]: Filed in the U. 8. District Court, 
Western Dist. of Washington, Southern Division. 
Feb, 10, 1915. Frank L. Crosby, Clerk. By F. M. 
Harshberger, Deputy. [105] 


[Certificate of Clerk U. S. District Court to 
Transcript of Record, etc. ] 


United States of America, 
Western District of Washington,—ss. 

I, Frank L. Crosby, Clerk of the United States 
District Court for the Western District of Wash- 
ington, do hereby certify and return that the fore- 
going is a true and correct copy of the record and 
proceedings in the above-entitled cause as the same 
remains of record and on file in my office, in said 
District, at Tacoma, and that the same is made pur- 
suant to praecipe of counsel filed herein, and the 
same constitutes my return on the annexed Writ of 
Error. 

I further certify and return that I hereto attach 
and herewith transmit the original Writ of Error, 
original Citation, original Order extending time for 
filing record on appeal, and original exhibits. 

I further certify that the following is a full, true 
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and correct statement of all expenses, costs, fees, 
and charges incurred and paid in my office by and 
on behalf of the plaintiff in error herein, for mak- 
ing record, certificate and return to the United 
States Circuit Court of Appeals for the Ninth Cir- 
cuit, in the above-entitled cause, to wit: 
Clerk’s fee (Sec. 828 R. 8. U.S.) for 
making record, certificate and re- 


puch. 202 toN0s (@ lovet........2% $39.30 
Certificate of Clerk to transcript of 

Record .2 LOlMewa@mlObles. <. soos 45 
Seal to said Certificate............. 20 


Attest my hand and the seal of the United States 
District [106] Court for the Western District of 
Washington, at Tacoma, this 16th day of March, 
A. D. 1915. 

[Seal] FRANK L. CROSBY, 

Clerk. 
By E. C. Ellington, 
Deputy. [107] 


In the United States Circuit Court of Appeals, for 
the Ninth Circurt. 


POLSON LOGGING COMPANY, a Corporation, 
Plaintiff in Error, 
VS. 


GUSTAVE H. NEUMEYER and ABRHAM J. 
DIMOND, Copartners Doing Business Under 
the Name and Style of NEUMEYER & 
DIMOND, 

Defendants in Error. 


< 
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Writ of Error. 

United States of America,—ss. 

The President of the United States of America to 
the Honorable Judges of the District Court of 
the United States for the Western District of 
Washington, Southern Division, Greeting: 

Because in the record and proceedings, as also in 

the rendition of the judgment, of a plea which is in 
the said District Court before you, or some of you, 
between Polson Logging Company, a corporation, 
plaintiff in error, and Gustave H. Neumeyer and 
Abrham J. Dimond, copartners doing business un- 
der the name and style of Neumeyer & Dimond, de- 
fendants in error, a manifest error hath happened 
to the damage of the said plaintiff in error, as by 
its answer appears, we being willing that error, if 
any hath been, should be duly corrected, and full 
and speedy justice done to the parties aforesaid in 
this behalf, to command you, under your seal, dis- 
tinctly and openly, you send the records and pro- 
ceedings aforesaid, with all things concerning the 
same, to the United States Circuit Court of Appeals 
for the Ninth Circuit, together with this [108] 
writ, so that you have the same at San Francisco, 
California, in said Circuit, on thirty days from the 
date of this writ, in the said Cireuit Court of Ap- 
peals, that the record and proceedings aforesaid be- 
ing inspected, the said Circuit Court of Appeals 
may cause further to be done therein to correct that 
error, what of right and according to law and cus- 
tom of the United States ought to be done. 
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Witness the Honorable EDWARD DOUGLASS 
WHITE, Chief Justice of the Supreme Court of the 
United States, this 2d day of February, A. D. 1915. 

[Seal] FRANK L. CROSBY, 

Clerk. 

‘By E. C. Ellington, 
Deputy Clerk of the Circuit Court of the United 
States for the Western District of Washington. 

Allowed: 

EDWARD E. CUSHMAN, 

U. 8. District Judge for the Western District of 
Washington, Southern Division. [109] 


[Endorsed]: In the United States Circuit Court 
of Appeals for the Ninth Circuit. Polson Logging 
Company, a Corporation, Plaintiff in Error, vs. 
Gustave H. Neumeyer and Abrham J. Dimond, Co- 
partners Doing Business Under the Name and Style 
of Neumever & Dimond, Defendants in Error. Writ 
of Error. Filed in the U. 8. District Court, West- 
ern Dist. of Washington, Southern Division. Feb. 
2, 1915. Frank L. Crosby, Clerk. By F. M. Harsh- 
berger, Deputy. 


In the United States Circuit Court of Appeals, for 
the Ninth Cirewt. 


POLSON LOGGING COMPANY, a Corporation, 


Plaintiff in Error, 
VS. 


GUSTAVE H. NEUMEYER and ABRHAM J. 
DIMOND, Copartners Doing Business Under 
the Name and Style of NEUMEYER & 


DIMOND, 
Defendants in Error. 


< 
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Citation. 


The United States of America,—ss. 

The President of the United States of America, to 
Gustave H. Neumeyer and Abrham J. Dimond, 
Copartners Doing Business Under the Name and 
Style of Neumeyer & Dimond, Defendants in 
Error, Greeting: 

You are cited and admonished to be and appear in 
the United States Circuit Court of Appeals, for the 
Ninth Circuit, at the Courtroom of said Court, in 
the City of San Francisco, and State of California, 
within thirty (30) days from the date of this citation, 
to wit, within thirty days from February 2d, 1915, 
pursuant to writ of error filed in the Clerk’s office 
of the District Court of the United States for the 
Western District of Washington, Southern Division, 
wherein Polson Logging Company, a corporation, is 
plaintiff in error, and Gustave H. Neumeyer and 
Abrham J. Dimond, copartners doing business under 
the name and style of Neumeyer & Dimond, are de- 
fendants in error, to show cause, if any there be, why 
the judgment in said writ of error mentioned [110] 
should not be corrected and speedy justice should not 
be done to the parties in that behalf. 

Witness the Honorable EDWARD DOUGLASS 
WHITE, Chief Justice of the Supreme Court of the 
United States, this 2d day of February, A. D. 1919. 

[Seal] EDWARD E. CUSHMAN, 
Judge of the U. S. District Court for the Western 

District of Washington, Southern Division. 


us. Gustave H. Newmeyer et al. 109 


Service of the within Citation acknowledged this 
—— day of February, A. D. 1915, by receipt of copy. 


3 


Attorneys for Defendants in Error. 
RETURN ON SERVICE OF WRIT. 


United States of America, 
Western District of Washington,—ss. 

I hereby certify and return that I served the an- 
nexed Citation on the therein-named Gustave H. 
Neumeyer et al., defendants in error, by handing to 
and leaving a true and correct copy thereof with 
John W. Roberts, as attorney of record for defend- 
ants in error, personally, at Seattle, in said District, 
on the third day of February A. D. 1915. 

JOHN M. BOYLE, 
U.S. Marshal. 
By Edward Williams, 
Deputy. 
Marshal’s fees—$2.12. [111] 


[Endorsed]: In the United States Circuit Court 
of Appeals, for the Ninth Circuit. Polson Logging 
Company, a Corporation, Plaintiff in Error, vs. Gus- 
tave H. Neumeyer and Abrham J. Dimond, copart- 
ners doing business under the name and style of Neu- 
meyer & Dimond, Defendants in Error. Citation. 
Filed in the U. 8. District Court, Western Dist. of 
Washington, Southern Division. Feb. 2, 19109. 
Frank L. Crosby, Clerk. By F. M. Harshberger, 
Deputy. 
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In the United States Circmt Court of Appeals, for 
the Ninth Circuit. 


POLSON LOGGING COMPANY, a Corporation, 
Plaintiff in Error, 
vs. 


GUSTAVE H. NEUMEYER and ABRHAM J. 
DIMOND, Copartners Doing Business Under 
the Name and Style of NEUMEYER & DI- 
MOND, 
Defendants in Error. 
Order Extending Time [to April 5, 1915, to File 
Return to Writ of Error ]. 

For good cause shown, IT IS NOW ORDERED 
that the time within which the return of the Clerk 
to the Writ of Error herein may be filed in San Fran- 
cisco, California, be and the same hereby is extended 
to and including April 5th, 1915. 

Dated this 23d day of February, A. D. 1915. 

EDWARD E. CUSHMAN, 
District Judge. [112] 


[Endorsed]: No. In the District Court of 
the United States for the Western District of Wash- 
ington, Tacoma. Polson Logging Company, Plain- 
tiff in Error, vs. Neumeyer & Dimond, Defendants in 
Error. Order Extending Time. Filed in the U.S. 
District Court, Western Dist. of Washington, South- 
ern Division. Feb. 23, 1915. Frank L. Crosby, 
Clerk. By F. M. Harshberger, Deputy. 
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[Endorsed]: No. 2584. United States Circuit 
Court of Appeals for the Ninth Circuit. Polson 
Logging Company, a Corporation, Plaintiff in Error, 
vs. Gustave H. Neumeyer and Abrham J. Dimond, 
Copartners Doing Business Under the Name and 
Style of Neumeyer & Dimond, Defendants in Error. 
Transcript of Record. Upon Writ of Error to the 
United States District Court of the Western District 
of Washington, Southern Division. 

Filed March 19, 1915. 

FRANK D. MONCKTON, 
Clerk of the United States Circuit Court of Appeals 


for the Ninth Circuit. 
By Meredith Sawyer, 


Deputy Clerk. 


In the Umited States Cirewt Court of Appeals, for 
the Ninth Circuit. 


POLSON LOGGING COMPANY, a Corporation, 
Plaintiff in Error, 
vs. 


NEUMEYER & DIMOND, 
Defendants in Error. 
Stipulation [That Certain Exhibits be not Printed]. 
It is stipulated between the parties hereto that the 
Defendants in Error’s Exhibit No. 9 and Plaintiff in 
Error’s Exhibit No. A-1, be not printed by the clerk 


of this court. 
BRIDGES & BRUENER, 


Attorneys for Plaintiff in Error. 
JOHN W. ROBERTS, 
NELSON R. ANDERSON, 

Attorneys for Defendants in Error. 
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[Endorsed]: No. 2584. United States Circuit 
Court of Appeals, for the Ninth Circuit. Polson 
Logging Company, a Corporation, Plaintiff in Error, 
vs. Neumeyer & Dimond, Defendants in Error. Stip- 
ulation. Filed April 2, 1915. F. D. Monckton, Clerk. 
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[Certificate of Clerk U. S. District Court to Original 
Exhibits. 


OFFICE OF THE CLERK 


UNITED STATES DISTRICT COURT, 


WESTERN DISTRICT OF WASHINGTON, 
TACOMA. 


United States of America, 
Western District of Washington,—ss. 

I, Frank L. Crosby, Clerk of the United States Dis- 
trict Court for the Western District of Washington, 
do hereby certify the enclosed books, papers, docu- 
ments, etc., marked Plaintiff’s Exhibits 1 to 14, in- 
elusive, to be the original exhibits introduced by 
plaintiffs, and filed in the said court and cause, and 
those marked Defendant’s Exhibits ‘‘A,’’ ‘‘A-1,”’ 
ce Oe me?” 2 co cel aw sal ee ede? and es ag Tale 
clusive, to be the original exhibits introduced by de- 
fendant in said court and cause, wherein Gustave H. 
Neumeyer, Abraham J. Dimond and William E. 
Neumeyer, copartners as Neumeyer & Dimond, are 
plaintiffs, and Polson Logging Company, a corpora- 
tion, is defendant. 

Attest my official signature and the seal of this 
Court at Tacoma, this 16th day of March, A. D. 1915. 

[Seal] FRANK L. CROSBY, 

Clerk. 
By E. C. Ellington, 
Deputy Clerk. 
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[Endorsed:] 10 Filings Deft. Polson L. Co. 14 
Filings Plff. Neumeyer et al. Recd. and Filed 
Mch. 18, 1915. Dv. 2. 

No. 2584. United States Circuit Court of Appeals 
for the Ninth Circuit. Filed Mar. 19, 1915. F. D. 
Monckton, Clerk. 


[Plaintiff’s Exhibit No. 1—Order. ] 
No. 2012. Sept. 1lith, 1912. 
NEUMEYER & DIMOND, New York. 
Enter our order for the following: 
When Ship Soon as possible. 
Ship to Polson Logging Company, 
Hoquiam, Wash. 

Send bill to Same. 

3 bars 114”x21,4,” Swivel steel. 

2 bars each 2” Rd—18%” Rd Clevis steel. 


tL “ 21%” Round Swivel Eye steel. 

7 “ 114x414” Choker Hook ‘“ 

2 bars each 1144” Rd—214” Rd Block Hook Steel, 

as 214” Round Line ‘ s 

yo 0/16”x14” Block Side steel. 

oe 234,” [_] Sledge steel. 

Qf 2” Rd—214” Rd—1 13/16” Rd Piston 

Rod steel. 

1 ee 114” Round Valve Rod steel. 

ee ae 7:/16”x314” Locomotive Spring steel. 
ZO. 1”x2” Dog Hook steel. 

i 5” Oct. 2 bars 34” Oct Cold chisel. 

QO SE 1 ee? 0? (eek 


Bull chisel. 
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PY see 3” [] Splitting Wedge steel. 
a  ** 1”x3” Falling & Bucking wedge. 
12  %Rd—1” Rd—114” Ra—114” Rd Cold 
sheet. 
oy 34,” Round cold sheet. 
2 a de ‘¢ Roller Bearing steel. 
250 ft. 114’"x6” Draw Head steel. 


bars 20 ft long cut in two @1214¢ |b. 
8 ft each 3” []}4” [] Die steel (Ann.) 17¢ lb. 
F. O. B. Hoquiam, Wash. 
Polson Lg Co Order # 653. 
as per copy left with us of this order. 
Terms, 2% 10 days, 30 days net. 
Signed POLSON LOGGING CO. 
J. CoSEiAW 


[Printed in margin:] This order is taken subject 
to delay in delivery caused by strikes, differences 
with workmen, serious fires, accidents to machinery, 
or other causes unavoidable or beyond our control. 


[Endorsed]: Plts. Ident. No. I. No. 1507. United 
States District Court, Western District of Washing- 
ton. Neumeyer & Dimond vs. Polson Logging Co. 
Plaintiff’s Exhibit No. 1. 

No. 2584. U.S. Circuit Court of Appeals for the 
Ninth Circuit. Plffs. Ex. No. 1. Reed. and Filed 
Meh, 18, 1915. EF. D. Monckton, Clerk. 
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Plaintiff’s Exhibit No. 2—Day-Letter. | 
[Written on Blank of Western Union Telegraph 
Company. | 
152CH ZU 29 BLUE BLUE 

Hoquiam Wn Feb. 18th-13 
Neumeyer and Diamond, 
82-92 Beaver St., New York. 

Just received invoice for steel Unable to use 
same Must be some mistake as no such order placed 
in our office Have you not sent invoice to wrong 
parties. 


POLSON LOGGING CO. 
3380PM. 
Received 
Feb 18 1913 
Answered ...... 


[Endorsed]: Plts. Ident 2. No. 1507. United 
States District Court, Western District of Washing- 
ton. Neumeyer & Dimond vs. Polson Logging Co. 
Plaintiff’s Exhibit No. 2. 

No. 2584. U.S. Cireuit Court of Appeals for the 
Ninth Circuit. Plaintiff’s Exhibit 2. Received and 
filed Mch. 18,1915. F. D. Monckton, Clerk. 
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[Plaintiff’s Exhibit No. 3—Night Letter. ] 
[Written on Blank of Western Union Telegraph 
Company. | 

699 CH 50 NL 
Z 
Hoquiam WN 24 
Bumeyer and Dimond 
82 92 Beaver St New York 
The standing of our firm cuts no figure in this 
transaction We have no record of ever buying a 
dollars worth of goods from your firm and no record 
of placing any order with your firm Mr Shaw posi- 
tively denies giving your firm any such order Will 
not accept shipment 


POLSON LOGGING CO 
1258 AM 
Feb 25 
Received 
59 
Feb 25 1913 
Answered ...... 


[Endorsed]: Plts. Ident. 3. No. 1507. United 
States District Court, Western District of Washing- 
ton. Neumeyer & Dimond vs. Polson Logging Co. 
Plaintiff’s Exhibit No. 3. 

No, 2584. U.S. Circuit Court of Appeals for the 
Ninth Circuit. Plaintiff’s Exhibit 3. Received and 
filed Mch. 18, 1915. F. D. Monckton, Clerk. 
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[Plaintiff’s Exhibit No. 4—Letter. | 
[Letter-head of Polson Logging Company. | 


Hoquiam, Wash., March 22-1913. 
Neumeyer & Dimond, 
82 Beaver St., 
New York City. 
Gentlemen: 

Your favor of the 17th inst., to hand. As stated 
in our former letters and telegrams to you there is 
absolutely no record that we can find in our office of 
an order our firm has given to your firm, and our 
Mr. Shaw denies any knowledge of giving your 
solicitor any order whatever. We will not accept 


shipment. 
Yours very truly, 
POLSON LOGGING CO. 
ALEX POLSON, Pres. 
Received 
Mar: 29, 19%3 
Answered 3/31 
to Mr. Shaw 


[Endorsed]: Plts. Iden. 4. No. 1507. United 
States District Court, Western District of Washing- 
ton. Neumeyer & Dimond vs. Polson Logging Co. 
Plaintiff’s Exhibit No. 4. 

No. 2584. U.S. Cireuit Court of Appeals for the 
Ninth Circuit. Plaintiff’s Exhibit 4. Received and 
filed Mch. 18, 1915. EF. D. Monckton, Clerk. 
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[Plaintiff’s Exhibit No. 5—Letter. ] 
[Letter-head of Polson Logging Company. | 


Hoquiam, Wash., May 22, 1913. 
Messrs. Neumeyer & Dimond, 
New York, N. Y. 
Gentlemen: 

Your letter of May 17th, with enclosed copy of let- 
ter from the Northern Pacific Ry. Co., to hand. You 
have our previous letters containing a denial that we 
ever placed an order with your company for any 
steel of any kind or description, and will not be re- 
sponsible for the steel in any shape, manner or form. 

Yours very truly, 
POLSON LOGGING COMPANY, 
By ALEX POLSON, 
AP-A. President. 

Received 
May 29 1913 
Answered 6/2 


[Endorsed]: Plts. Ident. 5. No. 1507. United 
States District Court, Western District of Washing- 
ton. Neumeyer & Dimond vs. Polson Logging Co. 
Plaintiff’s Exhibit No. 5. 

No. 2584. U.S. Circuit Court of Appeals for the 
Ninth Circuit. Plaintiff’s Exhibit 5. Received and 
filed Mch. 18, 1915. F. D, Monckton, Clerk. 
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[Plaintiff’s Exhibit No. 6—Letter. ] 
[Letter-head of Neumeyer & Dimond. | 


New York, U.S. A., March 1st, 1913. 
Polson Logging Company, 
Hoquiam, Wash. 
Gentlemen :— 

Wish to refer you to several telegrams that have 
been interchanged in reference to Order #2012, 
your number 653. 

We have taken this matter up with our represen- 
tative, who has sold you this material and received 
reply from him to-day, in which he advised that he 
has sold this bill to Mr. Shaw and on account of the 
numerous items that order contained he has pasted 
copy of order left with him in your order book and 
has given our representative your order #653. 

The date on which order has been taken was Sep- 
tember 26th, and was signed by Polson Logging Co., 


Per J. C. Shaw 
and as you state in your telegram that Mr. J.C. Shaw 


positively denies placing this order we will ask him 
to refresh his memory and the fact that he have 
signed order on hand with his signature which we are 
sure he cannot deny. 

Steel has been shipped February 6th and advise 
that you accept same as we have carried out contract 
made between Mr. Shaw and our representative. 

Respectfully yours, 
NEUMEYER & DIMOND, 
AJD/GS A. J. DIMON 
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[Endorsed]: Plts. Ident. 6. No. 1507. United 
States District Court, Western District of Washing- 
ton. Neumeyer & Dimond vs. Polson Logging Co. 
Plaintiff’s Exhibit No. 6. 

No. 2584. U.S. Circuit Court of Appeals for the 


Ninth Circuit. Plaintiff’s Exhibit 6. Received and 
filed Mch. 18, 1915. F. D. Monckton, Clerk. 


[Plaintiff’s Exhibit No. 7—Telegram. | 


[Written on Blank of Western Union Telegraph 
Company. | 
RTiCH V& 23 
Hoquiam Wn Feb 19 1913 
Neumeyer and Diamond 
82, 92 Beaver St New York 
No record of order in office You must prove that 
order is not a forgery or obtained by fraud we will 
not accept 
POLSON LOGGING CO. 


818PM 
Heb. 17 1913 


Received 
Feb. 20 1913 
Answered 3/29 


[Endorsed]: Plts. Ident. 7. No. 1507. United 
States District Court, Western District of Washing- 
ton. Neumeyer & Dimond vs. Polson Logging Co. 
Plaintiff’s Exhibit No. 7. 

No. 2548. U. 8. Circuit Court of Appeals for 
the Ninth Circuit. Plaintiff’s Exhibit 7. Received 
and filed Mch. 18, 1915. F.D. Monckton, Clerk. 
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[Plaintiff’s Exhibit No. 8—Telegram. | 


[Written on Blank of Western Union Telegraph 
Company. | 
Received at 6 HA B 14 
FX—New York NY Feb 19-13. 
Polson Logging Co, 
Hoquiam, Wn. 
Order placed September eleventh Signed by com- 
pany PerJ.C.Shaw. Must accept shipment. 
NEUMEYER AND DIAMOND. 
1155 AM 
When answering this message, phone ‘‘Western 
Union”’ (No phone number necessary) ‘‘Central’’ 
will do the rest. 


[Endorsed] Pits. Ident. 8. No. 1507. United 
States District Court, Western District of Washing- 
ton. Neumeyer & Dimond vs. Polson Logging Co. 
Plaintiff’s Exhibit No. 8. 

No. 2584. U.S. Circuit Court of Appeals for the 
Ninth Cireuit. Plaintiff’s Exhibit 8. Received and 
filed Mch. 18, 1915. F. D. Monckton, Clerk. 
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[Plaintiff’s Exhibit No. 10—Day-Letter. | 


[Written on Blank of Western Union Telegraph 
Company. | 
February 21st, 1913. 
To Polson Logging Co., 
Hoquiam, Washington. 

Using the term fraud is very unbusinesslike for a 
firm of your standing we cannot be responsible if 
there is any mistake in your office records if you had 
asked Mr. Shaw about this order it would have saved 
any fraud accusations on your part you must accept 
shipment. 

NEUMEYER & DIMOND 


[Endorsed]: Plts. Ident. 10. No. 1507. United 
States District Court, Western District of Washing- 
ton. Neumeyer & Dimond vs. Polson Logging Co. 
Plaintiff’s Exhibit No. 10. 

No. 2584. U.S. Circuit Court of Appeals for the 
Ninth Circuit. Plaintiff’s Exhibit 10. Received 
and Filed Mch. 18, 1915. F. D. Monckton, Clerk. 
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NEUMEVER & DIMOND, Shippers. Pero2 2d 4", 


CX) 


CONDITIONS 


Bes. 3. The carrier or party ta preumiee of Gp of the property 


‘Qercian descrived shal} be Mable fer aot te Heme? @& damage thereto, 


except as hur@inafter previded. 

No carr er pat? S fetes cay of Ge perperty herein de- 
eeribed shall be table fer aay Seme Ueerwrt op Gees cherete or delay 
capued by the Get af Sak the pable suey, Querwiie, the awierity of 
law, @r die Wet or defacit @ the shame =f whaer. @r Mr difereaces In 
the weights ef grata seed. * eehey soeiiiien enced by asters] shrink- 
age or dt=reyues in cheer wegiht Per hem Gamage, @ delay 
cansed by Oh daewlVleg after feetp-wagl: Gere (Geateiive of lege! boli: 
days) efv— tte & Yhe alvival of T85 Hye ty Bt Hectimation or at port 
of etme) ¢ tetertee fer cum?) Bae fee Bely oeet or given, the 
carrier's jantiiyp «lal! \e thet =f wartieeeeee oot Hvoemt in case of 
weglare® of Vee derviér oc fatty Ws Heels ( burden t) prove 
(ola: {fat feel peetigweer 28411 Be Sa He Warfler @r party is posses: 
aumm), the Farre® © peety Ge peeeweher eal] met We liable fer jose, 
domues, @+r der weurrteg whilk the preverty bb Rom aad beld ia 
i eee coe of Ge oe, ewer, Or party ed to make euch 
ieeeeel, @ releiee C7 2 Sete oe rhe Se the eeey or frem riots 
ov tmee Whee le coders ef) geeerel seeeem, fe anetont of the 
—eere @f the peeeerep of Glee at the repeeee of the *ipper the prop- 
are wert be eee cd Me worries © ealty fn piacvesion (except 
hoe @ hee ot Gok WP Ge, ta whit Shee EG lPEDity eball be the 
ome oe (ere Ge porperey bee Were eevee? fa chm’ fura) eball be 
helde wie fee eeetigeeee c=? Me Perdee w Breve fremfem fram euch 
—mbqeem shell be ot fre eer) or mee y I jeeteeeee 

= & bea beter hte bill of beta OO eee egtees te trane- 
~~ ty ae ee eee tee ee Oe a eters pried by jaw acta 
ot Se ee Se reer ve ee geen of Oe ce Sree its own line. 

Se erties eel tee Wiese Fee bee Comers or Mees Got Seeurrine 
-— =. ome meet or Ge merilee of the thee fette Wer alher aafd prop- 
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— ~~ eee ee eer fe 6 6Creety by any 
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— very Gere atel! Sere Gee eee eee ot Cereal weecasity 


7 et ee, ee ee ee the point of 
 . ee ee  «& oe Gee ebbll be from 
sus « oie Gale Ge Ve OF the Sew Wee 66, Ge come as 
mgt 98 a Be Sw bp met 
Tee es ot cet lew So i— —_ —< ——p ore fe liable 
Gum — om wei - baw ~ Ou Veoh 5 fl pe aoty (@eltug the 
uw a > w ° @0 eae : ce WS freight 
_—) i. -—* = ~~ eo6d ‘Seg Oe _—- 7 Buh of 
— — eee - ee ee ee by the 
o—ugpeé 0 <—» ~ ° “a - « © && “ttee 0 We B or 
i ew ° ~ ‘eed if ome © ~a lower 
a = Se hee = oe eeetgiine whether 
——— >» a ae ee | «= -_—_* ——_ 
: —_—. =-_— ere © a o wep. te the 


- -_ .» ~~ —' 2 ae Wee Cet way have 

ee _-—_ ee wo & &@ Be ehall pet 
— = - -- + *— ° 8 a 

™ . - ae «= _ -= ©: aaeege aad 

_— _ ~~? SS? = eee 

= a > = - =a « ——_— ——™ ond rick, 

— ~~ ' = » 5 — - oe « Verword- 

ew <a —-— = ee > — nn 2 ————1dij, weet Gelags 


agent of the carrier iasujeag thie bill of lading. oball d — 
‘Sas Ot Tein Slt ae carne secre sa san an 
, 
°é ' 


in precuring euch compreselos. Orela in bulk consigaed te @ poiat where 

thare 1s @ reilrosad, pablic, or licensed elevatcr, may (uefesa otherwise 
ezpreasiy noted herein, and then if it is not promptiy unloaded) be there 
deliveréd and placed with other grain of the aame bind and grade without tC 
reapett to ownership, end if ee delivered shall be subject to a liea for 
elevator charges in addition to all other charges hereuoder. —Q 


Sec. 6. Property not remuved by the party entitled to receive it 
within forty-eight Boura (exclusive of Jegai holideya) efter notice of ita ™ 
erctival Baa been duly sent or given mey be kept in car, depot, or place of ™ 
delivery of tho carrier, or warchouse, subject to a reasonable charge for © 
etorege and to carrier's responsibility ae warehouseman only, or may be, 7. 
at the option of the’carrier, removed to and atored in # public or licensed 
werebonse at the coat of the owner and there held at the owner's risk and 
without liability on tbe part of the carrier, and subject .o « lien for all 
freight and other lawful charges, including a reasonable charge for storage. 

The carrier may make @ restonable charge for the detention of any 
veasel or car, or for the use of trackea after the car hae been held forty: 
eight houre (exclusive of igga) hodlidaya), for foading or unioading, and 
may add auch charge to wl) other charges hereunder and hold atch prop: 
erty eubject to o lien therefor. Nothing in thie section shail be construed 
aa jicasening the time silowed by jaw er as aetting aside any loca! rule 
affecting car service or storage. 

Property doatined to or taken from a station, wharf, or landing at 
which there la no reguisrly appointed agent ahal! be entirely at risk of 
owner after unloaded from cura or veseeia or until loaded {nto cars or 
vessola, and when received from or delivered on privete or other sidings. 
wharves, or Iandinge ahali be at owner'e risk oantil the cars oi 
to and efter they are detached from traing. 


Sec. 6. No cacrier will carry or be lebls lo any w 
ments, gpecie, or for any articles of extraordinary valse 
rated it the published classification or tarife, unless a ep 
to do ao and a atipulsted value of the articles are indorsed he 


Sec. 7. Every party, whether principal or agent, shipping } 
or dangerove goods, without previous fall written dieclosure to ths 
of their nature, ehall be liable for eal) joss or @emage caused the 
euch gooda may be worehoused at owner's risk and expense 
witbont compensation. 

Sec. 8. The owner or consignee shall pay the frei 
lawful charges eccruing on aaid property, and, if requir, 
came before delivery. If upon inspection it je ascertained 
ahipped ate not those deacribed in this bill of leading, ¢ 
must be. paid upon the articles actuaily shipped 


See. 9. Except in casg of Giveraion from rail to w 
is provided for in section 3 hereof, if ali or auy pert o PF, ¢ 
earried by water over any part of aaid route, such water 
be performed aubject to the tia“iltties, limitations, and exemy 
wided by etatute and to the eonditiona centeined in this bill © 
inconsisteas with such etatates or thie section, and eubjest 
condition that no carrier or party im possession chali be liable 
or damege resuiting from the perils ef the fakes, sea, or ether 
from explosion, Lursting of botiers, breakege ef abafts, er 
defect !n bail, machinery, of appurtenances; or frome collision. 
or other eccideats of navigation, ry from profoagstica ef the vq 
any vesee) carrying any er ali ef the property herala descr: 
the literty to call at intermediate ports, to tow and be towed, and 
vessela in distress, and to deviate fer the purpose of agving life er p 

The ‘Taal a corriage ’’ im thes eection shall not be construed, 
jacloding ti @ across rivere or in lake er ether harbors, 
Nability fer euch lighterage shall be geverned by the other sections 
laatrument. 


See. 10. Any alteration addition or ersoure im Wie bill ef 
which shai! be made witheu: an tadbreemcni thereof a: sigued 
~wothow 


Weatern District of Washington 


UNITED STATES DISTRICT 


- 


“THIS ‘ee wahanbum® 1a on ac pape Sree ge ew 


hire 


af CHIVED. subiect tot 
'e. —_ 


St Of tee sad ther wins to deliver ko another Carr 
re eno cera = 


e me Rel rate of var Boa $OM..- neers seseesaceennneeeetrnnonenennscanenenneeeaneeeee vse UO te seseesnoenneennetnseenneeeneenneengeenee antennae tn Cant 
iv. ~ Timestst| IF tot Class | if 24 Clas | IF Role 2% | IF 24 Cisse | IF Rule 26 | IF Rae 28 
ce ier —* i 
3 /f “arn a Mail Add¥esa—Not tor purposes of Delivery. : 
3 Consigned to ae ¢ de Lael My Ww cme « } dee: 7 : O OQ - asacceneseneeosdaeeiagsgall s-0=-0250¢ alana : 
ieee J wiht oer ... State of.. ‘ Ober. t4-c County of........ neces nt eee “a 
A eS ace ae peers ©.) a Initial veccee ecvescecaeenesansneeeee CAP NOs ceoeeseeseesccsenenes . A 
DESCRIPTION OF ARTICLES AND SPECIAL MARKS is uh) = CEG If charges are to be p 4 


repaid, 
RATE COLUMN | or stamp here. To be dread. 


| ee 


‘ an J ‘ ; . 
Ging: eee oo 72 <* 2 - 


ccc cecicuauausucaee sausnecercodssuani¢eceessessaehenssce+ssssssuaaalee [eeh=aei iaagaagmRMES= == =o she ee Geaeasnaas ssenaccawere=--:| Siem wen UGG.) ees gene aes t 
4 apply in prepayment of ihe charge 
desert bed bere 


ee Fo cccesescsssssnusseceseeneeusecsusevencaatacrecestesssecsensessancnesedeta| ¢72¢]HaHans=aialse-=/cs=A8H] issues m the pruperty 
peccecccwaccene |ssenrernscwecorsccescs Foy, CORE OER <1 E aS ORE aS CoS OOS G IIRC LIREI SSS 2S OSS swan anccacsccensnrosrse eben enccn ccc ena [tee ceecewenncns| cocceccnnneccccvcccccncscnscsuensonsccacaccensccceccs 
- Agent or Cashier 
i POT no nccc ce tbsnconddcecconseeeeressseenswencemee 
Paco cncne no etcucecssssceresscmeneetnerseraccien-eeeres care usimetoéscs cas: cr >I cic a aecees | ca ie son clees eoecoace | ~ (The signature here acknowledge 


'y the amount prepaid.) 


we cc wcenceesess | - cee eecccotousenes cad eblnceleeveuesesscaccceeecmaseacescesininsecesenesineisieiinialoici-eiislelsie/s al. aaa aww ew ewes gasasseeeeamsecesece== 


“cectecccatavs |cevncccesseesccsacacceneseoecesesseneeesensereccernaensasacensasctadeeeecacnnnoanasstnan) 7-9 9cs==as == lias ages JT 


NEUMEYER & DIMOND, Shippers. Pen) aud is ~ oe ip. nnenonse'sdel deena go “Ree mt. P@@tieece ee 
Wes 3 


CONDITIONS | 


; Bee 1. Tho ecsrricy or party in possession of any ef the property 
Qervin Geseribed shall be liable fer suy seen theres! or damage therete, 
@xeept ag hereinafter previded. 

No carrier or party in possession of any of the property herein de- 
scribed shail be liable for asy lows thereof or damage therete er delay 
caused by the act of Ged, the pablio enemy, quarantine, the antherity ef 
law, er the act or default of the shipper or owner, or for differences ja 
the weights of grain, seed, or other commedities caused by wateral ebriak- 
age or discrepancies, im elevater weights. Fer loss, damage, er delay 
cauaed by Mre cocorring efter forty-eight houra (exelesive of legal heli- 
days) after netice of the arrival of the Property at destiaation er of pert 
ef export (if tmtended for export) hse been Wuly sest or gives, the 
caier's fabililty ehall be thet of warehousemse only. Exespt is case of 
negiigence ef the carrier o¢ party in possession (and the barden to preve 
freedom from euch negiigence shall be om the cerriér or perty te posses- 
sion), the carrier or party in possesion shall not be lishle fer leas, 
@amege, or detay occurring while the property {a stopped and held ia 
traneit upon request of the shipper, owner, or party emtitied to make euch 
request; of resuliing from ® defect or vice'im the property or from riots 
er etrikes. When ie accordance with general custom, on account ef the 
natare of the property, or when at the reqeest of the ahipper the 
erty is transported Io open care, the carrier or party ip possession (exeept 
in case of lose or damege by fire, in whieb case the iebility shall be the 
eame ea though the property had been ¢erried in cleaed cara) aball be 
Viabla only for negligesee, and the burden to prove freedom from such 
Regligence ehall be om the carrier or party In possession. 

Sec. & In lasoing thie bill of lading this compeny agrees te trase 
port cooly ever ite own line, and except ae Otherwise provided by lew sew 
poly es egent with respect to the purtion of the rotite beyond ite own line. 

No eartier ahall be llable for loss, damage, of injury sot oocurring 
on lta own road or its pertion of the thLeongh route, nor after seid prop- 
erty hae beon delivered to the next carrer, except aa such Habiley Ie on 
may be imposed by law, but nothing contained In thie dill of fading ahall 
be deemed to exempt the initial carrier from any euch ability se Imposed. 

Sec. 3. No carrier is bound to trensport sald property by any 
particular train er vessel, or in time for any particular market or other 
wise than with reesonable dispatch, antess by apeaific agreement indorsed 
hereon. Every cerrier shall have the right In case of physical Becussity 
to forward eald property by eoy railroad or route betweea the polat ef 
shipment and the polst of destination; but if emch diversioe shall be frem 
a rail to a water routs the ebility of the carrier shall be the same as 
though the eatire carriage were by rail. 

The amount ef any lass or damege for which any sarriey le Liable 
shall: be compated ow the baaie of the value ef the Preperty (being the 
bona fde invulce peice, if any, to the eonsigner, Incleding the freight 
charges, if prepald) at the pinee and time of shipmemt ander this bie of 
lading, unlose a lower velue has been Yepresented im writing by the 
shipper or hea Leen agreed vpon er ia determined by the classification or 
tarifia upon which the rate is based, in any of which evaste.cesh lewer 
vale shat) be the mazimum amount te gevern such computition, whether 
er not auch loes er damage eccure {rem negligence. 

Claima fer loss, demege, er delay must be mede le writing. to the 
earrier at the point ef dolivery or at the point ef origin within four months 
alter Gelivery of the property, ef, in ease of fallure te sithe dell ‘i 
then with'> four months after @ reasonable thee fer delivery hae deupes. 
Ualecs claime are so made the carrier ghal) set be liable. 

Any cerrier er party tiable om seecunt of jecs of er damage to ony of 
esld property shall have the full beme@t of amp ineeraire thal mis kere 
been effected upen cr em seegunt of cald property, v0 far ee this chal net 
avetd the pelicies er contracts of jlaourance. 

See. 4. <All property cha)l be oubject te necessary 7 
baling at e "e t Each ecerrier ever wheee reute cotéisa te 

; Satie : ; ae have the privilege, gy KK 
e press the same fer greater convenience in handling oF 
ing. and shall not ‘be held reapensible for devistion er unaveuele 


ia Dreemyhag sech compression Oruin im bulk consigned te pollt where 
there (te @ railroad, public, er lieeased elevaicr, mey (sefese bherwise - e 
expressly meted hereja, and then if it is not promptly onleaded) be there 
Gellveréd and placed with other graim ef the came mind and gtede withewt 
reepett te ownership, and if 9@ delivered shall be aubject te « fies fer 
elevator charges in addition te all ether charges heteuader 


See. 6. Property act remuved by the party entitled te receive \t 
wihthia ferty-eight hours (exclusive of legai holidays) after astice of its 
arrive) has Beem duly sent or given mey be kept in car, depet, or place of 
delivery of the carrier, er warehouse, subject te « reseonable charge {#r 
Oterage end te carrier's responaibility es warehooseman only, or may bv, 
at the option of the*carrier, removed to and stored in a Public or licenerd | 
warehouse at the eest of the owner end there held at the owner's risk ow) 
without tisbility on the part of the carrier, and subject .o o Hen for al 
freight and other lawfa! charges, Includiog « reasonable charge for storage. 

The carrier may mahe 2 reagenabie charge fer the detention of soy 
vesee! er car, or for the use of tracke after the car has bees geld forty. 
eight hoace (exclusive of tegal helideya), fer leading or uploading, and 
may edd euch charge te al! ether charges herewnder and hold sich prop- 
erty subject to @ Heo therefor. Nethiag in this seetlon shall be conatrued 
as lessening the time allowed by law er as settlng aside any iceal rule 
affecting car service or atorage. 

Property destined to or taken from © station, wharf, or landing et 
which there le no rcguisrly appointed egeat ahall be entirely at risk of 
owner after wnicaded from cars or vessels or mati) loaded inte cars or 
vesagia, and when received from or delivered on Privete or other sidings, 
wharves, or landings shall be at owner's risk watil the care ere attached 
to and after they ere detaehed from tralas. 

See. @. No earrier will carry or be Mable Im any way fer any docu 
ments, epecie, or for any articles of extraordisary value met epecifcally 
reted Im the published cissaifiration or tariffs, unless « special agrecmens 
te de 0 and a atipulsted valoe of the articles are indorsed hereon. 

Sec, 7. Every party, whether principal or agent, shippi e 

Ser dangerons goods, without precious full written dischooure te patie 
wt thalc netere, shall be liable for el! lose or damage caused , and 
such goods may be wsrehoused at owner's risk ond expense er destrpyed 
without compensation. a. 

Bee. 8. The owner or consignee shall pay the ee hw ether 

el echerges accruing om aaid and, if requir pay he 

@ before delivery. If upen taspec it ta ascertained that the ar@ies 
are mot these deacribed in blll ef lediag, the freight chaig nd 

be peld opoe the articles satnally shipped. 2 

Gee. ©, Except in case of diversion from rail to water ofrel Opich 
fe ereritck for in section 3 hereof, Hf ail or Sity part Si Sill Pea le 

& om, = 


be perfermed aubject te the Ile‘slties, ae, 
vided by stetmte end to tha conditions contained in 
nistens wit ouch statntes er thie section, and oa 
- on ey A pel ne NE oon other 
r dam resulting ¢ a ‘ 
on, Doking of Aiitinn, tmmuaaet at 
mothinery, or appurtiiires. of from que 
te of mavigacien, from proleag 
earvying any er all ef peperty 


: o~, 
te call af intere 47; eee Loe 


x 


eertied by water over any part of sald reate, ouch weter 
wn 


me 
“> 
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[Plaintiff’s Exhibit No. 13—Telegram. | 


[Written on Blank of Western Union Telegraph 
Company. | 


27PO HN 13 COLLECT KL 
Pliff’s Ident. 13. 

Hoquiam Wn Sept 26 1914 
John Roberts 

Federal Court Tacoma 

Steel arrived and delivered to Hoquiam Livery 
and Transfer Company May fourteenth 
TD SHARP 
1102A 


[Endorsed]: No. 1507. United States District 
Court, Western District of Washington. Neumeyer 
& Dimond vs. Polson Logging Co. Plaintiff’s Ex- 
hibit No. 13. 

No. 2584. U.S. Circuit Court of Appeals for the 
Ninth Circuit. Plaintiff’s Exhibit 13. Received 
and Filed Mch. 18, 1915. F. D. Monckton, Clerk. 


a 
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[Plaintiff’s Exhibit No. 14—Letter. ] 
June 18th, 19138. 
Polson Logging Company, 
Hoquiam, Wash. 
Gentlemen :— 

Replying to yours of the 6th inst., in which you 
advise that there are many size of steel that have 
never been used, in this you are evidently in error 
as we have been selling steel to the logging camps 
for many years and the several sizes that have been 
ordered by you have been used heretofore bv the 
other camps, however, that is immaterial since the 
sizes have been given by Mr. Shaw and he should 
know your requirements. 

Advise that vou accept this shipment from the 
Railroad Company thereby saving unnecessary stor- 
age charges, for which you are responsible, and if 
there are any sizes that Mr. Shaw has ordered by 
mistake we are perfectly willing to exchange them 
for those vou will be able to use; our representative 
will call upon you within the next sixty (60) days 
and advise that you accept this shipment and mat- 
ters can be adjusted with him. 

Respectfully yours, 
NEUMEYER & DIMOND. 
AJD/GS 

[Endorsed]: No. 1507. United States District 
Court, Western District of Washington. Neumeyer 
& Dimond vs. Polson Logging Co. Plaintiff’s Ex- 
hibit No. 14. 

No. 2584. U.S. Cireuit Court of Appeals for the 
Ninth Circuit. Plaintiff’s Exhibit 14. Received 
and Filed Mch. 18, 1915. F. D. Monckton, Clerk. 
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[Defendant’s Exhibit ‘‘A’’—Freight Bill. ] 


FREIGHT BILL. 


Freight 
Consignee Station Date Bill No 


Polson Logging Co Hoquiam 3/11/13 433 
Destination and Route, if for Beyond Issuing Station 
To NORTHERN PACIFIC RAILWAY COM- 


PANY, Dr., for charges on articles transported. 
Billing Station 


and Route Way-Bill No. Date Car Initial and Number 
Seattle 4134 3/8/13 EJE 60036 
Shipper and Original 

Point of Shipment Connecting Line Reference Original Car 


Neumayer & Diamond 
Number of Packages, 


Articles and Marks Weight Rate Freight Advances 
35 Bdl 188 Bar Steel 
191 Bar Steel 28265: 12 33 90 
Refused a/c not ordered. 
OK 12/9 
Total to Collect 33° 90 
eet: WayMIGWh wae a... fe ee ee ee ee 191 
(es 050 COI > 3 Agent. 
IPR 5G eae 6 6 ls oe Cashier. 
EC A 52817 


All carloads shall be subject to a storage or de- 
murrage charge if not removed within 48 hours. 


[Endorsed]: No. 1507. United States District 
Court, Western District of Washington. Neumeyer 
& Dimond vs. Polson Logging Co. Defendants’ Ex- 
hibit A. 

No. 2584. U.S. Cireuit Court of Appeals for the 
Ninth Circuit. Defendants’ Exhibit A. Received 
and filed Mch. 18,1915. F.D. Monckton, Clerk. 
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Polson Logging Company 


e 


[Defendants’ Exhibit ‘‘C’’—Statement. | 


3 Bars. 


Pear 
i éé 
1 ée 
1 éé 


4 Bars 
2 Bars. 


éé 


6é 


éé 


éé 


114+ 21% Swivel Steel 


L. 13 
Bee 0.4 
6é 13’ 
oe 13’ 
PCa pe 
Oey oe 


La ou) 


Round Clevis Steel 


ee 
anions 

aioe 21/07 
“iy gi,” 


L. 48’ 414” 


134 Round Clevis Steel 


6¢ 


¢é 


6é 


6é 


6é 


ee 
egg 
m5” 
“14 11h” 


L.57 1%" 


Weight. 


972 Lbs. 


W. 168+ 


66 


nw 
wn 


nw 
~ 


nw 
nw 


W. 


170# 
170# 
167# 
161# 
147# 


9834 
Weight. 


516# 


1314 


1314 
1324 
127# 


5214 
Weight 


290# 
15 
74 
T5# 
T2# 


296 # 
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1 Bar 214” Round Swivel Eye Steel. Weight. 


3984 
1 & “ L.127 3” W. 166# 
1 c¢ ¢ (4 eo 21,” (‘a3 166# 
Y €é (a4 c¢ On? 1h ce Bo2 7 


7 Bars 114x414 Chocker Hook teel. Weight 


3135# 
1Bar “ 49 1084” =“ 250 
il é¢ 6é oe 12 Fike oe 2414 
2 Bars “ C957 584" = 4934 


Bars 144” Round Block Hook Steel Weight. 


2334 
1Bar— “ “yy Bley ABH 
i c¢ ce ce 12 6” ce 664 
ab ce cé (74 13’ FE ce old 
i ce c¢ éé 13’ OY ée¢ DO 
4 Bars “ L.53’ 11144” W.231# 


Bars 214” Round Block Hook Steel. Weight. 


798# 
1Bar « L.1v 4” W. 191# 
1 « cs Ul 4, “4994 
p<: “ “Ay 9” “ 2004 
1 ce (74 c¢ 1.9’ 834” éé 215# 


4 Bars ‘“ L.47 214,” = W.798# 
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2 Bars 244” Round Line Hook Steel Weight 


6914 
1 Bar ; ay i” WwW. 1%8# 
1 6é 66 66 1! 11t,” 22) Mot 
1 66 66 66 Bl oo 66 167# 
it ¢é é¢ 6e 1 111,” ée Vij 
4 Bars ol 3” W. 607 
2 Bars 5/16x14 Block Side Steel Weight 
6504 
1 Bar ce I, 1 ay’ WW ee 
1 6é 6é \€. slid Vy,” 66 Lap = 
i 6é 66 a, yl’ Vy” ce 1i0Z 
al 66 66 jie 10’ nes Ge 1512 
4 Bars a L. 43’ 434” W.6622 
2 Bars 234” Sledge Steel Weight 
1165 
re pe My. 21’ 2” W eeeer 
1 66 6é ée LV’ ne 66 2902 
if 6eé ée 6é 1V’ De 66 2994 
1 6 6e 6é lV’ Wy,” 66 2954 


4 Bars “ L.44’ 6144" “ 11738 


2 Bars 2” Round Piston Rod Steel 


bar 
Bar 
iL Jeane 
1 Bar 


rs 


4 Bars 


2 Bars 216” Round Piston Rod Steel 


IL Jeane 
1 Ge 
1 éé 
1 6¢ 


4 Bars 
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6é 


66 


6é 


66 


ee 


66 


éé 99’ 


Jha JU 
(74 We 
66 1l’ 
6eé 10’ 


L. 44° 
2 Bars 1 13/16” Round Piston Rod Steel 


L. 13’ 
66 13° 
6é 1yY 
66 13’ 


L. 53’ 


41, ’ 
yr 


614” 
51,” 


614, ’ 


814” 
ae 

O34” 
O34” 


83/4,” 


634, " 
4” 

2, Le 
41/,/” 


a1” 


Weight 


320# 
80# 
s1# 
81H 
80# 


322 4 
Weight 


742 th 


. 197# 


1824 
195# 
178# 


. 2H 


Weight 


ATA 4 


1204 


119# 
116# 
119# 


. AT4# 


136 Polson Logging Company 


1 Bar 114” Round Valve Rod Steel 


1 Bar ie ie 1’ 
1 ¢ rz cay 
2 Bars sf Ih, 2a 


Feds 
6” 


ee 


66 


Weight 


107# 


W. 50# 


50+ 


W. 100# 


1 Bar 7/16x314” Locomotive Spring Steel Weight 


1 Bar ue L.1V 
1 éé $é 66 10’ 
2 Bars Ga L, 22’ 


Ue? 


1114” 


1,” 


25 Bars 1x2 Dog Hook Steel 


Bar a 10’ 
é6 66 10’ 
éé 66 10’ 
66 Ce 10 
é éé 10’ 
6 éé 1Y 
ée oe 10’ 

10’ 

cé 6é 1 

é6é éé 10’ 

ée 6é 1Y 

(74 é6 1 

(79 éé 10’ 

éé 66 1 

66 éé 10’ 

éé 66 ny 


eee eee ee ee ee Se ee 


8” 
1014” 
Bl, ” 
7 Lf,” 
61,” 
Q” 

6” 


112# 


W. 57# 


6é 


5T# 


W. 1144 


Weight 


3605# 
T5# 
74 
TA# 
74H 
TAH 
TSH 
TAH: 
T5# 
TSH 
TAH 
74H 
744 
14H 
74 
T4# 
T4# 


re ee Se 
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10 
10’ 
nko 
iNGe 
1 
10’ 
1 
10’ 
10 
10’ 
10’ 
10’ 
10 
10’ 
10’ 
1 
1 
LY 
10’ 
1 
10’ 
1 
1 
10° 
1Y 
10’ 
10 
jy 
10 
19 
he 


g” 
61,” 
71h” 
ie 
T3y” 
1” 
834” 
si” 
gl,” 
gy” 
qu 
10” 
8” 
gi” 
81,” 
gy” 
914” 
1044” 
8” 
BY,” 
10” 
Ty! 
9’ 
qu 
614" 
q” 
TY" 
q 

1014” 


TA 
T4H 
T4H 
134 
T4H 
134 
TAd 
154 
TAd 


TSH 


15+ 
T4H 
72H 
BH 
13H 
13+ 
3H 
75H 
TSH 
TSH 
74H 
T1# 
TSH 
13H 
Tht 
T1# 
3+ 
73H 
3 
73# 
TSH 


137 


138 
1 6e 
1 6é 
1 66 


30 Bars 


1 Bar of 5£” Oct. Cold Chisel teel 


Bar 
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66 10’ 61,” 
66 10’ 81,” 
6é 10’ 914” 
i doe Ht. 10” 


6é 0’ 41,” 


6é 


66 


66 


13H 
13# 
T4# 


W. 36894 


W. 


2 Bars of Oct. Cold Chisel Steel 34” 


iL Jeeag 
1 éé 
1 éé 
1 66 


4 Bars 


6e Bll mye 
66 1a’ Br 
66 Bd 21,” 


66 47’ 41/,” 


6é 


éé 


2 Bars 2’ Square Track Chisel Steel 


1 Bar 
i 66 
1 66 
1 66 


4 Bars 


: may 
66 10’ 614, ” 
4 am ot 
10” 9” 


6é 44’ a1” 


6é 


2 Bars 114” Square Track Chisel Steel 


1 Bar 
1 ce 
1 éé 
1 66 


4 Bars 


: qesetaay, 7 
: 1 Bye 
; 13° 114,” 
“ 12’ 614” 


Ge HL’ 91,” 


Weight 


214 
11# 
Weight 


T4# 


. 314 


17# 
17# 
20# 


DH 
Weight 


612# 


, 1534 


145 
170# 
149# 


617# 
Weight 


4024 
110# 
95+ 
102# 
994 


406 + 


1 Bar 
1 éé 
1 ce 
1 ce 


4 Bars 
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2 Bars 134” Square Track Chisel Steel 


6¢ 


ee 


66 


66 


éé 


bak 
10’ 
10’ 
dale 


44’ 


6” 

me tt 
a, a4 
4” 


ii’ 


Weight 


287 
75 
Wiieas 
T0# 
74.4 


W. 291+ 


2 Bars 114” Square Track Chisel Steel 


1 Bar 
1 ce 
1 ee 
1 cé 


4 Bars 


g’ & 
OQ” ae 


dae 112” 
1? 1,” 


42’ 10” 
1 Bar 3” Splitting Wedge Steel 


1 Bar He ele ho! 
1 6é éé Ut? 10” 
2 Bars a 23’ 8” 
+ Bat “ wae 


12 Bars 1x3 F. & B. Wedge Steel 


1 Bar 
1 cé 
1 “4 
1 “5 


éé 


ce 


éé 


éé 


Ze. 
6Yy” 
21,” 
4,” 


(a5 


Weight 


235 4 
50+ 
50+ 
67# 
67# 


W. 234# 


(5 


6é 


é¢ 


Weight 


730# 
8664 
365+ 


140 


1 z 9 534” 
1 oe (7 GQ’ oy” 
i : y Bly” 
1 6 é 9’ oy” 
1‘ Be gy 4” 

1 oe oe Ob ie 
1 é 66 9’ 91,” 
1 é é GQ’ 6” 
il oc (x3 Q’ 6” 
ec ‘6 Q’ 4ij,”” 
1 66 66 Q’ 634” 
ie i wm 2” 
Te : Oy ten 
1 é 66 9’ of,” 
1 é ¢ 9’ ie 
1 6 oe Q’ oy” 
ie es 9 6” 
le : 1? ee 
ee ‘ g 414” 
iL é (3 ey? er 
24 Bars Zou By, 23,” 

42 dts 2 droit Cote tit Steed 

+ Bar = 4- 
4 <4 = dH bE 
4+ <4 = 4-3 
4 = 9 t 
4 < = 9 te 
4 < = 4+ 3 
by tte bo be 45 - 
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66 


éé 


95+ 
95+ 
96+ 
96# 
934 
944 
98+ 
95+ 
954 
95+ 
96+ 
1234 
9TH 
95H 
94+ 
944 
96# 
120# 
854 
96+ 


23324 


VWoeteht 
5624 
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4+ Bar & Read Cold Steel 


4+ <= = H +- 
i, “ oo yee 
ia ; on 5,” 
ie ‘ IV 1134” 
ia ‘ Tee ws 
iL & G age 5 
12 Bars 7%” Round Cold Shut Steel Weight 
5624 
1 Bar “49 ) 
1“ “ ay 64") 
1“ “4 By” =) 
it cS eae) 
iL éé ce O/ 734” ) 
ih ite “IVY 383i” ) W. 139% 
mar Ee ae 
ie ne cat) 
ae oy 
iL Siete,” ) 
1 & i oe 
ie ies (aw. 137 
le : ie ee ) 
ig wey ) 
a te ) 
il é (‘m3 el’ 21/y” ) 
1 ete) 
1 & «4 14” +) W. 145% 
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1 66 66 1V ie ) 

1 ce éé 19 ) 

1 ‘“ bs WV 2” ) 

Ce WW 9” ») 

1 [a5 66 Lie alee ) 

Alife - ne a ) W. 1464 
24 Bars ‘e - 268 Ft.1014” W. 567# 

12 Bars 1” Round Cold Shut Steel Weight 
ST0# 

1 Bar EY IY TY” ) 

1 66 66 a? O/’ ) 

1 éé 6 salle OQ” ) 

i ak WV 9144" )W. 1254 

1‘ 7: 12’ 3” ) 

nee a 12’ 1014” =~?) 

ll 6eé ée ue lg ) 

i= a 1Y” 54” )W. 1844 

ee : 12? WO” ) 

1 6é 66 12H of ) 

i as 122! ) 

alee ** a Page ) 

3] Pee 3 19:9 hare ) 

he 2s Fa” ) W. 1804 

ae a 12’ 10” ) 

1 a3 66 12’ Ds ) 

es 1yY 4” ) 

ges a | ges ) 

ie - 17” 14” »+)W. 1844 

1 cé 66 12’ Baas ) 

ilies a ia 1” ) 

1 9 66 1 4” ) 


1 
Il 


G6 


6 


sd 


24 


12 Bars 114” Round Cold Shut Steel 


je. 
ey 
pels) 
me 


a coe ce oe OO Oe ee oO 


Bars 


éé 


| 


ho 
NG 


ee) 
a) 
3 
wn 
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éé 


éé 


66 


Uy 8” 
1 737 


293' 1134” 


1114” 


41 
11 
re 2 
1114” 
ey 18” 


111,” 


ne 2! 
14V 0” 


328 Ft. 114” 


)W. 145# 
)W. 364 


W. 854# 


143 


Weight. 


1110# 


) W. 143# 


) 
) 
)W. 141# 
) 
) 
) W. 1434 
) 


) 
) W. 141# 


W. 1126# 
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200 Ft. 114x6 Draw Head Steel. Weigth. 
5985 + 
1 Bar “gr gr W. 2454 
1 “« 66 yg 7” 6 9434 
1% bc 9’ oe G6 2364 
1“ 66 ee Ew (6 945 
1“ é6 Q’ 41,” 66 238 4 
1 « a 10’ (6 O55 
1 ‘“ 66 gy 5 ” 2404 
1“ bs 9° GiZ” 6 945 4 
1 ¢ Ge 9’ ae (6 935 4 
1 66 b6 9’ 81,” b< 245 
1“ 66 Y 6 ‘6 249 He 
1“ 66 y Bu,” ‘6 936 4 
1 be gy 9" 6 937 4 
1 ¢& bc 9’ ou” 66 237 + 
1 ¢ bc 9’ VA ee 230+ 
a be AG 9’ 31,” ‘© 9364 
1“ “B14” 939 4 
1“ G6 e751,” 6 943 4 
1‘ Ges gy 9g” G6 250+ 
1“ 66 gy 7” 66 945 tH 
1 66 9g’ 98” a 243 4¢ 
1 « «gr 1014” “© 9504 
1“ G6 Saye (6 938 4 
1“ bo y 1014” 66 2514 
1 « “gt Oty” “935 


| 


‘$236 Ft. 1” W. 60324 


Le) 
or 
es) 
ro) 
tas 
nn 
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1 Bar 3” Square Die Steel Ann Weight. 
257 # 
ii ee Se a7 W. 260# 
1 Bar 4” Square Die Steel Ann. Weight 
4467 
ties 8 114 W. 4494 
50 Bars 34” Round Cold Shut Steel. Weight. 
1620# 
eis at " i 97” ) 
le" 1g 4e ) 
1 6é éé 9’ ah” ) 
lg i WY 214” ») 
1 66 66 10° 4a ) 
1 66 66 1V 21,” ) 
1 6é 66 QO’ 81,” ) 
[oe ‘ 10’ 914” )W. 120# 
pe eS itso”) 
1 66 6é 8’ ye ) 
i oat a 2 
jh ‘age ) 
ys a Simca WW SDE 
Ae i as ) 
es os He Fa ) 
ae ce ia 2a ) 
i Sat” ) 
1 ¢é 66 OY 734” ) 
ie. ce Y 1014” ~* 
1 66 6é Q’ Take? ) 
ile ue 1” 4% ) W. 1264 
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1 66 6é 10’ 114 

1 éé 6é 10’ Oy 

1 éé 66 10’ 1 

1 6é 66 9’ 

1 6é 66 11’ 1” 

ll éé 66 Q’ ay 

iL éé éé 10’ 614” 

1 66 66 10’ oY 

1 66 é 1’ Vf,” 

1 é 66 ie 134” 

1 66 66 Q’ 6” 

1 é¢ é6 17 D1,” 

all 66 6é 13’ 11,” 

1 66 66 14’ a7 

1 66 66 12” Q” 

1 6é 6é BL 916,” 

ili 66 6é Ly 

1 ce éé 14’ OO” 

iq éé 6é psy WW,” 

1 éé 6e {2 81,” 

1 66 66 lV 4” 

1 66 66 14’ 314 

1 ‘74 e G’ es 

iL 66 66 Q’ yer 

1 ce cé nis arr 

1 “§ 73 10’ 114” 

1 66 é6 o/ 6” 

1 66 66 10’ De 

7 6c te Q’ De 

1 é 6é 10’ ald 
ol Bars 555 Ft. 11” 


W. 1214 


W. 106# 


) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) W. 164# 
) 
) 
) 
) 
) 
) 
) 


YW. 122# 


W. 844# 


50 Bars 34” Round Cold Shut Steel 
1 Bar 


a ee ee oO OO CO a OU 


6e 
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66 


27 
es 
WB 
12’ 
O/ 
9” 


81,” 
914 
BVA 
QO” 
101,” 
oly” 
41h” 


31,” 

6 
ial 

a” 


Continued. 
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1“ eG Q/ 634,” ) 
1“ 66 12’ Yr ) 
1 éé 6 10’ qe ) 
1“ 66 gy” ) 
1“ ‘6 10° 2” ) 
1 ‘ 10’ 4” ) 
1 66 éé G’ oe” ) 
see s or 34 ) W. 120# 
1“ aa W. 18# 
ill 6é 6é 9’ 614” 66 1o# 
1 6e 66 Ig 1” 66 164 
fea oa 14’ 81,” ‘S  22ae 
1 66 6¢ WW Q” be 184 
1 66 66 Q’ U4” 66 jens 
Nese : 10’ 1014” Sie 
1 i 1V = §14” ‘< 154 
1“ aie Re “41TH 
49 Bars 022 Ft. 43/4” GE 
ol Bars aoe’ iit” ‘8444 
100 Bars LTS" B37hy’ ‘* 16404 
12 Bars 114” Cold Shut Steel Weight 
) 1140# 
iar me Qi eae ag W. 502 
1“ Wi i ange 
1 66 66 ie 21,” 66 49 naw 
1 éé oe Iv 1,” 66 49 oom 
a 66 66 11’ 21h" 66 oO# 
1 6c 66 ll’ 8” 66 o0# 
1 6é 66 nae 61,” 66 494 
a “ es ‘S494 
1 66 ée ti Tt be 474 
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hg of Wk ele ce 494 
1 é 66 ae” ot,” 66 494 
1 66 6é 11” 31,” 66 48# 
ae ene say ae 
ig ey imo age 
aes ca iigman? "| ages 
1 a3” AB 
ai ee a5" — 
iM ie Ge “50 
ae: OS gene 
ie ee ele ze 474 
le us 14 24” 6022 
oe E dale *6” si! 20 
a at! a dy ye” e494 
1 me ae 
24 Bars 275 Ht. 1034” ‘* 1184# 
2 Bars 1” Roller Bearing Steel Weight 
123 # 
1 Bar a 13’ 1” Uae 
iL ée 66 1 3e Oe 66 ote 
1 ce 66 13’ 3” 66 394 
3 Bars 39 Ft. 1” W. 1154 


1 Bar 1%” Oct. Steel 11’ 10” Weight 1194 
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[Endorsed]: No. 1507. United States District 
Court, Western District of Washington. Neu- 
meyer & Dimond vs. Polson Logging Co. Defend- 
ants’ Exhibit ‘‘H.”’ , 

No. 2584. U. 8. Cireuit Court of Appeals for the 
Ninth Circuit. Defendants’ Exhibit “H.” Re- 
ceived and filed Mch. 18, 1915. F. D. Monckton, 
Clerk. 
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[Defendants’ Exhibit ‘‘I’’—Letter. ] 
Polson Logging Company, 
Hoquiam, Wash. 
Gentlemen: 
Enclosed please find copy of letter received to-day 
from the Northern Pacific Railway Company. 
Respectfully yours, 
NEUMEYER & DIMOND. 
A. J. DIMOND. 
AJD/GS 
Enclosure (1) 
COPY. 
Tacoma, Wash., May 10, 1913. 
In your reply please quote. 
File No. L—6059 Desk 7. 
Neumeyer & Dimond, 
New York City. 
Gentlemen: 

I have a copy of your invoice dated February 6th, 
1913, covering shipment of one ear of steel, con- 
signed to Polson Logging Company, Hoquiam, 
Wash. 

This shipment arrived ar Hoquiam on March 11th, 
and same was refused by consignee account they 
claim not ordered. Shipment has now been un- 
loaded from car to release shipment, and is now on 
hand at Hoquiam in storage, and any further 
charges which accrue, wither from storage or dam- 
age, will be charged against this shipment. . 
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Would be pleased to have you furnish us with dis- 
position at the earliest possible date. 
Yours truly, 
J. M. MOONEY, | 
AME. GC. A. 


[Endorsed]: No. 1507. United States District 
Court, Western District of Washington. Neu- 
meyer & Dimond vs. Polson Logging Co. Defend- 
ants’ Exhibit ‘‘T.”’ 

No. 2584. U.S. Circuit Court of Appeals for the 
Ninth Circuit. Defendants’ Exhibit ‘‘I.’’ Received 
and filed Mch. 18, 1915. F. D. Monckton, Clerk. 


[ Defendants’ Exhibit ‘‘J’’—Letter (Copy).] 
COPY. 
June 6, 1913. 
Messrs. Neumeyer & Dimond, 
82 Beaver Street, 
New York, N. Y. 
Gentlemen: 

Your favor of June 2nd to hand, and in reply will 
say that our Mr. Shaw never had authority from our 
concern to buy a carload of steel from anyone, much 
less from your concern; and besides, according to 
your own bill there are a great many sizes of steel 
in it that have never been used, and cannot be used 
by our Company, which should make it clear to any 
reasonable firm that the order in question was never 
placed by our firm. 

Very truly yours, 
POLSON LOGGING COMPANY, 
Se 
AP—A. President. 
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[Endorsed]: No. 1507. United States District 
Court, Western District of Washington. Neu- 
meyer & Dimond vs. Polson Logging Co. Defend- 
ants’ Exhibit ‘‘J.”’ 

No. 2584. U.S. Circuit Court of Appeals for the 
Ninth Circuit. Defendants’ Exhibit ‘‘J.’’ Re- 
ceived and filed Mch. 18, 1915. EF. D. Monckton, 
Clerk. 


